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PREFACE TO THE SECOND EDITION 


The purpose of this revision has been to bring the contents of 
the first edition up-to-date without deviating from the plan of the 
original edition any more than necessary. This purpose has re- 
quired the rewriting or re-editing of the material in the first 
edition but the various topics discussed and the order of their 
treatment remain the same except for the following changes: 
Maritime Law and. Martial Law are classified and discussed 
as divisions of law in chapter 10, rather than as systems of 
law in chapter 1; corporeal and incorporeal hereditaments are 
discussed in chapter 9 (“Property”)! of part 1, rather than 
in a separate chapter of part 2; and the subject of Agency is 
made a section in chapter 19 (“Business Devices”), instead of 
a separate chapter of part 2. The only other principal change 
has been in the dividing of the material into sections. The 
number of these divisions has been greatly reduced and top- 
ics that were contained in separate sections now constitute sub- 
divisions of larger sections. This has made possible an exten- 
sion of the material on various topics without increasing the 
book’s bulk. In other respects, the substance and form of the 
volume are unchanged. 

Because of their importance in American law, an appendix 
has been added which treats of the American Law Institute and 
the National Conference of Commissioners on Uniform State 
Laws. This appendix also includes a list of the jurisdictions 
which have adopted the Uniform State Laws cited and quoted in 
the text. 

The first edition has been popular with laymen as well as with 
the first-year law students for whom it was intended and the re- 
quests of both of these classes of readers have determined the 
additions made to the material included. However, the reader 
is warned that this book is intended primarily as an introduction 
to the study of law and does not pretend to be conclusive or ex- 
haustive. Its object is merely to declare the more important 
fundamental principles of law and the basic subdivisions there- 
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of, and it is analytical and historical only to the extent required 
by this object, for purposes of explanation and classification. 
It is a book of general principles the exceptions of which may 
or may not be set forth. 

Gratitude is extended to the American Law Institute for its 
consent to the use of material from its Restatement; to Roscoe 
Pound and The Harvard Law Review Association for their con- 
sent to the use of a quotation from an article by Mr. Pound pub- 
lished in the Harvard Law Review; and gratitude is extended to 
the authors of the other volumes in the publisher’s Hornbook 
Series for the use made of their materials. 

St, Pact, Minnesota, 

June, 1939. 


Archie Hart McGray. 


PREFACE TO THE FIRST EDITION 


The following pages are intended as an introduction to the 
study of the law. Their aim is simply to take the student across 
the threshold, and give him a general view of the treasures of 
learning which He beyond. The Anglo-American legal system 
may be compared with one of those old Feudal castles still to be 
seen in parts of Britain. Essentially an ancient structure, yet 
having been constantly added to and repaired as the years rolled 
by, it presents an appearance much different from the Feudal 
original. Here and there a new wing has been built; and, side 
by side with the modern elements, standing rugged and strong, 
some parts of the old building are crumbling into dust. 

In the first part of the present work the writer has attempted 
to present an outside view of this legal edifice. In parts 2 and 3 
he has tried to classify its contents, and explain briefly their gen- 
eral character. 

It is hoped that the book may be found not wholly unsuited 
for the purpose it is intended to accomplish. 

W. D. S. 

Anx Abbor, Mich., 

May 1, 1896. 
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PART 1 

ELEMENTARY JURISPRUDENCE 


CHAPTER 1 

THE NATURE OF LAW 

1. Law in General. 

2. Scientific Law. 

3. Rules of Human Action, 

4. Bivine Law. 

6. Moral Law. 

6. Customary Law. 

7. Jural or Positive Law, 

8. International Law. 

9. Municipal Law. 

10. Natural Law. 


LAW IN GENERAL 

1. The term “law i * 3 * * * * * * * is used in two general senses to designate: 

(a) An order or uniformity of nature, 

(b) A rule of human action. 1 

The orders of nature which, to the extent that they have been 
discovered and expressed in general formulas, constitute the laws 
of science, or scientific law, differ inherently from the rules ap- 


i Etymologically, the word “law” 

is derived from the word “lie 11 and 

signifies “that which lies” or is “fill- 

ed.” 

According to Blackstone, “In its 

broadest sense, law signifies a rule 

of action. It embraces all kinds of 

actions, animate or inanimate, ration- 
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al or irrational. Thus we say: the 
laws of motion, of gravitation, of op- 
tics, of mechanics, as well as the laws 
of nature and of nations. It is that 
rule of action, which is prescribed 
by some superior, and which the in- 
ferior is bound to obey.” Browne's 
Blacks tone's Commentaries, p. 7. 
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plicable to human action only. The former are methods and 
results of natural phenomena about which man has reached con- 
clusions from his observation and study of nature and the uni- 
verse, but which would exist though man did not; while the 
rules of human action exist because of man and would terminate 
upon the extinction of mankind. 


SCIENTIFIC LAW 

2. The laws of science consist of the uniformities of natural phe- 
nomena as observed and described by men. 

Such a law is a statement that, under conditions within human 
experience, certain events in nature have been found invariably 
to accompany or follow certain other events, and it operates 
whether or not the things involved in the events are capable of 
making a choice, and whether or not the things involved in the 
events are animate or inanimate. Such a law is immutable and 
cannot be disobeyed because it is a part of nature itself. The 
laws of science may be divided into (a) the laws of the physical 
and natural sciences; and (b) the laws of the mental and social 
sciences. The laws of the physical and natural sciences are the 
uniformities of nature ascertained and studied in such sciences 
as Astronomy, Geology, Physics, Chemistry, and Biology. Ex- 
amples of such laws traditionally listed are: the law of gravita- 
tion, the laws of the tides, and the laws of chemical combina- 
tion. The laws of the mental and social sciences consist of the 
uniform features observed in the behavior of humans, and are 
studied in such sciences as Psychology, Ethics, History, Sociolo- 
gy, Economics, and Political Science. 


RULES OF HUMAN ACTION 

3. The rules of human action consist of precepts for the control of 
the behavior of men and which are enforced by some form 
of sanction. These precepts include: 

(a) Divine law, 

(b) Moral law, 

(c) Customary law, and 
<d) Jural or Positive law. 
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§ 4 DIVINE LAW 3 

A sanction is a device employed to induce obedience to a rule, 
and may be a reward or a penalty. 

The common characteristic of these precepts is that they are 
based upon the postulate that man is a being possessed of reason 
and will which make him capable of choosing between action 
which conforms to them and action which does not conform to 
them. The rules of human action differ from the orders of na- 
ture in that the former can be disobeyed and are not immutable. 
As they can be disobeyed they require sanctions in order that 
obedience to them may be realized. As they are based upon and 
derived from the beliefs, habits, and needs of men, they are sub- 
ject to change with the beliefs, habits, and needs of men. 

The precepts for the control of human behavior, often closely 
related, are not always differentiated, and each classification or 
system may be found to contain doctrines which, in the abstract, 
are more properly associated with another system. For exam- 
ple, the Ten Commandments contain at once religious, moral, 
and legal rules. This confusion in and among the various sys- 
tems makes accurate, concrete definitions of them improbable, 
if not impossible. However, the precepts which regulate human 
action are given separate classification because they differ, gen- 
erally, in their forms and functions, in the types of human con- 
duct to which they are directed, and in the sanctions intended to 
compel compliance to them. 

DIVINE LAW 

4. Divine law consists of precepts for the control of human action 
which men believe to have been ordained by God and sanc- 
tioned by rewards and punishments in the present life or 
in a life to come. 

This is the law of religion and faith. According to most re- 
ligious beliefs, God has revealed to men certain precepts for their 
government. These precepts are to be found in the sacred books 
of the various religions. Examples of such precepts are those 
contained in the Bible and which are generally received through- 
out Christendom as the divine law. 
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moral law 

‘ “SSS 

public and elass opinion and other social fo 
Moral principles and ideas, being founded upon *e e^en^ce 

SSSSKft- 

ent race, economic structure, and religion.* 

?? f S' SriiaX. consist of social forces 

^irsrsu »n T t 

compensatory sanctions consist of social forMS sue 
mendation, preferment, esteem and other hon 
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by courts as law* 

Custom which is comprised of ways of acting generally ap- 
proved and followed in a society, is to be distinguished from ™ 

Se W-customary law” is here used to connote.* In prmu- 


% The modem tendency is to desig- 
nate this subject “positive morality, 
or “morals," rather than moral law. 
See Bowman. Elementary Law, Fart 
l (hereinafter cited “Bowman"), § 6, 
p. 18. 

3 The contrasting attitudes of var- 


ious communities with regard to slav- 
ery, polygamy, and infanticide are 
examples commonly cited as illustrat- 
ing the variability of moral law. 

4 The terms “custom” and “custom- 
ary law” are ambiguous because cus- 
tom, as such, is treated of by some 
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five society that part of custom which was considered essential 
to general welfare and therefore obligatory constituted a rudi- 
mentary form of law sanctioned by group opinion, vengeance 
by the group or the wronged individual, and various psycholog- 
ical factors arising from religion, mutual needs, and social am- 
bitions. And, during the development of society and law, courts 
adopted the practice of employing customs as guides and stand- 
ards to facilitate the determination of disputes between persons 
of a class which generally observed the customs so employed, 
distinguishing between particular, local, and general customs, a 
particular custom being one followed by the inhabitants of some 
particular district; a local custom, one followed by the inhab- 
itants of some town, city, or county; and a general custom being 
one which prevailed throughout a country, or which was fol- 
lowed by all persons in the same business and territory. The 
greater the compass of a custom, the greater was its weight in 
the courts. Once a custom was used by a court in the decision 
of a case, it became a precedent to be followed by courts in sub- 
sequent, similar eases, and so a rule of “customary law,” or a 
part of the law enforced by courts which originated in custom. 
However, with the evolution of society from the primitive to 
the modern state and the development of legislatures, the im- 
portance of custom as a source of law has increasingly di- 
minished. 


writers as law. In the sense that 
divine and moral precepts, by reason 
of their recognition and observance 
by men, are law, as distinguished 
from the jural or positive law enforc- 
ed by courts, so custom may be re- 
garded as law. However, that is not 


the sense in which the term “cus- 
tomary law” is used in this book. 
For a discussion of the various con- 
ceptions of these terms, see Custom- 
ary Law in Modern England, by W, 
Jethro Brown, 5 Col.L.Rev* 561, 1905. 
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JURAL OR POSITIVE LAW 

7. Jural or positive law consists of precepts 5 for the control of 
human action recognized or enacted, and applied and sanc- 
tioned by the governmental tribunals and agencies of states, 
and is comprised of two divisions: 

(a) International law, which is the law between states, 5 and 

(b) Municipal law, which is the internal law of a state. 

This is the law with which lawyers work. Its chief charac- 
teristics are that it is applied by governmental tribunals and 
sanctioned by governmental agencies. Jural law is called posi- 
tive” because it is sanctioned by political authority. Hence, to 
the extent that international law is applied and sanctioned by 
governmental tribunals and agencies it is a part of the jural law. 
Being admittedly established by men or governments composed 
of men, with sanctions imposed in the present life, jural law is 
distinguishable from divine law. Because it is established by 
determinate authority and enforced by determinate sanctions, 
jural law is distinguishable from moral law. Customary law is 
that part of jural law which originated in custom. 


INTERNATIONAL LAW 

8. International law consists of precepts which national states 
have adopted as regulatory of their relations with each 
other and their citizens and subjects in matters growing out 
of such relations. 7 * * 


s Legal precepts are of three tech- 
nical kin (is: rules, which are direc- 
tions for conduct and guides for at- 
taining determinate results or 
judgments ; standards, which are 
definitive examples of conduct to 
which conduct in particular cases is 
compared to determine its legal con- 
sequences ; and, principles, which 
are the grounds or reasons upon 
which rules and standards are based. 
See Bowman, § 29, pp, 66, 67. 

0The term “state/* in the interna- 
tional sense, is used to denote an in- 


dependent nation and not one of the 
United States of America. Where it 
might confuse, and is intended to des- 
ignate one of the United States, the 
word will he capitalized “State/* 

7 The term “private international 
law** as distinguished from “interna- 
tional law 1 * or “public international 
law” is sometimes used to designate 
the rules applied to determine the 

rights of persons where the conflict- 

ing jurisdictions of different states 

are involved. Such rules fall within 

the subject Conflict of Laws, See 


INTERNATIONAL LAW 


7 


§ s 

International law differs from municipal law in that the inter- 
national community does not have any common legislature, 
judiciary, or executive to enact, apply, and enforce its precepts,® 
The problems with which international law is concerned are the 
status of states; the acquisition of territory by states; jurisdic- 
tion of states over marginal seas; navigation on the high seas; 
nationality and expatriation of persons; dealings between states 
by means of diplomatic and consular agents; the making and 
operation of treaties; the settlement of international differences 
by means short of war; rules of war; the rights and duties of 
belligerents and of neutrals during war; military occupation of 
territory and the government of such territory; contraband and 
blockade; maritime capture and prize. The forma! sources® of 
such law are treaties and other international agreements, and 
the decisions of international and national tribunals. The ma- 
terial sources 10 of such law include the customs and needs of 
nations, treaties and other international agreements, the deci- 
sions of international and national tribunals, diplomatic papers, 
and the opinions of text-writers , 11 The sanctions by which inter- 


Hilton v. Guyot, 159 U.S. 113, 16 S.Ct 
139, 40 L.Ed. 95, 1895; and, Wilson 
on International Law, 2d, Ed., (here- 
inafter cited “Wilson”), §§ 1, 2, pp. 1- 

4. 

The term “law of nations** is a syn- 
onym of international law. 

International law is classified as a 
rule of human action because it is di- 
rected to the behavior of men as in- 
dividuals and as nationalities. 

ft The Permanent Court of Arbitra- 
tion, established by the Hague Con- 
vention of July 29, 1899 ; the League 
of Nations, established under Part I 
of the Treaty of Versailles, June 2S, 
1919; and, the Permanent Court of 
International Justice, established un- 
der Article 14 of the Covenant of the 
League of Nations and formally open- 
ed February 15, 1922, may perhaps be 
regarded as precursors of an integ- 
rated system of international govern- 
ment However, mutual consent or 
agreement of states is still the only 
acknowledged basis of international 


law. See Wilson §§ 4, 13, 81; and 
Bowman, p. 46. 

& “Formal source/* is a term used 
to denote the place or places where 
the precepts of law may be found, 
and, consequently, the formal sources 
of law constitute the primary mate- 
rials of legal research. See Bowman, 
pp. 57, 58. 

10 “Material source/* is a term used 
to denote the contents of a precept, 
the ideas on which it is based, the ma- 
terials which it embraces. Thus, a 
treaty or a decision may he a formal 
source and also a material source of 
international law. For example, a 
treaty is a formal source of law be- 
cause it is an authoritative statement 
of the law; hut it may and does be- 
come a material source of law if and 
when it is repeated as law in later au- 
thoritative treaties and decisions. 
See Bowman, pp. 57, 58. 

11 See Wilson, § 4, pp. 7-12, 
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national law is enforced are comprised of public opinion, coer- 
cion by other states through all means short of war, and war 
itself. 

International Law in the United States 

The Constitution of the United States 12 provides: The Presi- 
dent * * * shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two-thirds 
of the Senators present concur; and he shall nominate, and 
by and with the Advice and Consent of the Senate, shall appoint 
Ambassadors, other public Ministers and Consuls, * * 

and all other Officers of the United States;” and, it also provides: 
“This Constitution, and the Laws of the United States which 
ghflll be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 13 As 
treaties are thus made a part of the law of the land in the 
United States, the international law to the extent that it is de- 
clared within treaties entered into by the United States is in- 
corporated into the municipal law of the United States, and of- 
fenses by persons against it and the rights of persons arising 
under international law are adjudged in the municipal courts in 
accordance with the precepts of that law. 14 

In the case of United States v. Arjona, 15 Waite, C. J., said, 
“Congress has power to make all laws which shall be necessary 
and proper to carry into execution the powers vested by the 
Constitution in the government of the United States (article 1, 
section 8, clause 18) ; and the government of the United States 
has been vested exclusively with the power of representing the 
nation in all its intercourse with foreign countries. It alone can 
‘regulate commerce with foreign Nations’ (article 1, section 8, 
clause 3); make treaties and appoint ambassadors and other 
public ministers and consuls (article 2, section 2, clause 2). A 
state is expressly prohibited from entering into any ‘treaty, alli- 

M Article 2, § 2, cl. 2, U.S.CA. « See Wilson, pp. 12, 13; and. 
Const. Bowman, pp. 47, 48. 

15120 U.S. 479, 7 S.CL 62S, 30 L. 
Ed. 72S, 18S7. 


is Article 6, U. S . O. AConst. 
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ance, or confederation’ (article 1, section 10, clause 1). Thus 
all official intercourse between a state and foreign nations is 
prevented, and exclusive authority for that purpose is given to 
the United States. The national government is in this way re- 
sponsible to foreign nations for all violations by the United States 
of their international obligations, and because of this Congress 
is expressly authorized ‘to define and punish * * * offences 
against the law of nations’ (article 1, section 8, clause 10).” 


MUNICIPAL LAW 

9. Municipal law or the law of a state consists of those precepts 
for the control of human action which are applied by the 
judicial and quasi-judicial tribunals and enforced by the 
executive authority of the state. 16 

Except for that portion of it which may be international in 
character, this is the law that regulates the internal affairs of a 
nation. It is often defined as “the sum of rules administered 
by courts of justice.” 17 However, municipal law includes not 
only the rules administered by the courts of a state, but also 
such valid regulations as may be made by administrative officials 
and commissions acting under the authority of legislation and 
which control operations of government and rights of citizens 
but which may not necessarily be applied by judicial courts. 
Further, municipal law contains the decisions of administrative 
tribunals exercising authority judicial in nature. As such tribu- 
nals are agencies of the executive or legislative departments of 
government but exercise authority usually considered as judicial 
in nature, they are designated “quasi- judicial tribunals” to dis- 
tinguish them from courts which are agencies of the judicial 
department. 

Municipal Law in the United States 

The municipal law of the United States is derived from the 
municipal law of England, which accounts for the continual ref- 

is The term 1 ‘municipal,” when us- purpose, save that of strictly phil- 
ed in this sense, refers to an inde- osophleal inquiry, to be the sum of 
pendent state or nation. rules administered by courts of jus- 

tice,” 1 Polio ch and Maitland, Hist 

n “Law may be taken for every Eng. Law. 2d. Ed,, 
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erences made to the latter by students of American law. How- 
ever, the courts and legislatures of the States and of the United 
States have molded the English law to the degree that altera- 
tion and expansion have been deemed essential to meet the par- 
ticular requirements of the institutions and conditions in the 
States. The term “Anglo-American law” is used to designate the 
law of both countries. 

Because of the dual form of government in the United States, 
two systems of municipal law are made necessary. The munici- 
pal law of the United States is designated by the term “federal 
law” whereas the municipal law of the various states is desig- 
nated “state law.” The municipal law in the United States is 
what constitutes the principal topic of this book, and its nature 
and various divisions will be treated of in the subsequent chap- 
ters. 

NATURAL LAW 

10. The term “natural law” is used in two senses by philosophers 
and jurists: 

(a) In an ethical sense to denote principles which ought to govern 

individual conduct and social relations; and 

(b) In a metaphysical sense to denote a universal, perfect, and 

immutable system of law existing in nature, as distinguish- 
able from the various imperfect systems of jural law en- 
forced in human societies. 1 * 

The Ethical Sense 

Ethics- is the science or philosophy of morals. Its students 
seek to ascertain by inferences from the facts and implications 
of human and external nature the principles of right or good 
conduct. It is a source of positive morals and positive law and 
furnishes standards by which the merit of jural precepts may 
be weighed, but its function differs from that of law. Ethics is 
concerned with thought, feeling, and motives, and its object is 
the perfection of individual character and social life; whereas 
law is primarily concerned with acts, and deals with mental 
states only as they cause such acts, and its object is the regula- 
tion of behavior or external conduct. 


18 gee Bowman, § S, p. 15, 
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The Metaphysical Sense 

In the metaphysical sense, natural law is purely a philosoph- 
ical concept. First discussed by Socrates and Plato, it was later 
distinguished by Aristotle. “Right and wrong have been defined 
by reference to two kinds of law. • * • Special law is that 
which is established by each people for itself. * * * The 
universal law is that which is conformable merely to nature.” 19 
“Natural law” has been a subject of philosophic deliberation and 
discourse since Socrates, and the term has been used by jurists, 
but with different meanings at different times. Whether or not 
a systematic philosophy of natural law has ever prevailed in the 
United States is debatable, and belief in the existence, or, at 
least, in the discoverability of a metaphysical natural law, has 
now been generally discarded by scholars. 20 


19 Aristotle, Rhetoric, I 13. 


*o Bowman, } 8, p. 15. 
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THE STATE 

11. A state is a political society of human beings organized for 
purposes of social control and which has coercive authority 
over its members. 

It Is only through states that jural law exists, as it Is the gov- 
ernments of states that declare and enforce such law. As an 
organization of society, it is the state which gives jural law its 
authority. From the realistic view, and as to its internal affairs 
and relations, a state is an association of human beings controlling 
themselves, or in the control of an individual or group, through 
the agency of a political organization. From the legalistic view, 
a state may be regarded as an ideal person with a will of its 
own. An abstract person, functioning by means of the tools of 
political control. A juristic person, speaking by and through le- 
gal precepts, legislators, judges and executives. As to its exter- 
nal affairs and relations, a state may be considered as a sov- 
ereign political unit, such as the United States, Great Britain, 
and France, usually characterized by: (a) dominion over a defi- 
nite territory; (b) independence of external control; and, (c) 
sovereign power to assume and perform international obliga- 
tions. 1 


THE MEMBERS OF A STATE 

12. The members of a state are the persons who owe it allegiance 
and who are entitled to its protection. 

A member of a state may be either a citizen, occupying the 
status entitled “citizenship,” or he may be a resident alien, oe- 

lFor a discussion, of the various corded different units see Wilson, 
degrees of international status ac- 6-22, pp. 15-47* 
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cupying the status designated by the title “residence.” A citizen 
is a permanent member of the state, owes it allegiance at all 
tunes, and is entitled to its permanent protection whether he is 

u - .^ m * e ? bro f ld ‘ 3 The status -of his membership (“citizen- 
ship ) is distinguished by its permanent and personal nature and 
may be determined by the place of his birth (jus soli ) , by the na- 
tionality of his parents (jus sanguinis ), 3 by his election, or by 
some form of naturalization. 4 A resident alien, on the other 
hand is a person residing within a state other than the state of 
which he is a citizen. He owes the state of his sojourn allegiance 
and is entitled to its protection during his stay. The status of his 
membership (“residence”) is distinguished by its temporary and 
local nature. . Citizenship usually includes privileges and powers 
such as the right to vote or hold governmental office, and special 
duties such as required military service, which are not included 
ui mere residence. But these may vary in different states and 
from time to time in the same state. 


SOVEREIGNTY 

13. Sovereignty is the power to define and exercise social control 
through governmental agencies* 5 

Where sovereignty is regarded as lying varies in different 
states with different forms of government,® but regardless of 


2 In monarchies, the term ^sub- 
ject” is ordinarily used to designate 
a permanent member thereof, the 
term "citizen” being regarded as the 
more appropriate word for a per- 
manent member of a republic. How- 
ever, as the term "subject” has also 
been used to designate an alien resi- 
dent of a monarchy, the word “na- 
tional” has been introduced in in- 
ternational law to denote a perma- 
nent member of a state, bis status 
being called “nationality.” See Bow- 
man, pp. 25, 26. 

^ “As some states follow the jus 
&oli f and some the jm sanguinis, and 
some, like the United States, follow 
both, there has grown up the practice 
of allowing the child born abroad to 
elect his allegiance, either follow- 
ing jm soft or jus sanguinis, upon 


attaining his majority.” Wilson p 
122 . 

4 "Naturalization is the act con- 
ferring on a foreigner the status of 
a national [and] may be (1) by in- 
dividual choice under a general law; 
(2) by marriage; (3) through act of 
parents; (4) through general trans- 
fer of allegiance to a state acquiring 
new territory; (5) in consequence of 
certain special service, etc.; (6) by 
special act of legislation.” Wilson 
p. 12S. 

* The term “sovereignty” is used in 
contradictory senses for discussions 
of which the commentators on politic- 
al science must be consulted. 

G The various forms of government 
include aristocracies, democracies, 
monarchies, oligarchies. 
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where it is deemed to lie, sovereignty resides potentially, if not 
actually, within the people as a whole by reason of their power 
to revolt. The power of a government to command is no greater 
than its ability to obtain obedience to its precepts. Its ultimate 
guarantee is public opinion, not force. “The final authority from 
which there can be no appeal does not reside in the state, which 
the people have created or permitted to be created, and which 
they can destroy, but in the people themselves.” 7 A political 
society which possesses sovereign power within itself and which 
is not dependent upon or responsible to any external superior is 
termed a “sovereign state;” and, generally, only sovereign states 
are recognized in international affairs. Such a society is said to 
have a “representative government” when those possessing the 
sovereign power have delegated its exercise, within designated 
or understood limits, to public officers. 


Secondary Meanings of the Wovd “Sovereignty” 

The word “sovereignty” is commonly used in different senses 
to denote operations of government. The two most important 
of these, as distinguished from political sovereignty, may be des- 
ignated as “legal sovereignty” and “governmental authority.” 
Legal sovereignty, as a matter of the legal organization of the 
state, is the authority in the state which is recognized as being 
legally paramount in the formulation of law. In its highest 
manifestation, (though this does not necessarily or always ex- 
ist), it is the power which can alter the constitution without 
revolution; that is, in accordance with its terms and without 
overthrowing it. Governmental authority, on the other hand, 
is the lesser power of making, applying, and enforcing law in 
conformity with the constitution as it exists, and subject to the 
restraints, legal or merely moral, found therein. 8 


Tf Bowman, p. 40. 
s Bowman, p. 41. 

The legal sovereignty of a natioa 
may be considered as manifested ci- 
ther internally or externally. Thus, 
the internal sovereignty of a nation 
is its legal authority, over actions 


within it, whereas its external sov- 
ereignty is its legal authority to en- 
ter* and perform international obliga- 
tions. As a concept of international 
law, sovereignty is freedom from for- 
eign control recognized by other na- 
tions. 


THE CONSTITtTTlON 
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THE CONSTITUTION 

14* The constitution of a state consists of precepts in accordance 
with which governmental powers are to he exercised* 

“Two fundamental ideas are commonly Implied in the term 
'constitution/ The one is the regulation of the form of govern- 
ment; the other is the securing of the liberties of the people* 
But the former only is essential to the existence of a constitu- 
tion, * * * If , in any given country, it is settled law that 

the form of government shall be a monarchy, an oligarchy, or 
a democracy, as the case may be, and that the succession to the 
exercise of supreme executive power shall be determined in a 
regular manner, that is enough to make up the constitution of 
that country*” 9 

A constitution may derive its authority from the people, 
emanate from a monarch or a legislature, be a mere plan in fact 
according to which governmental affairs are conducted, or it 
may be an historical accumulation of traditions, precedents, stat- 
utes and conventional understandings regarded as morally bind- 
ing and usually complied with but which may be departed from 
by the governmental agencies* It may or may not be the funda- 
mental, organic, and paramount law to which the actions of the 
various governmental departments must conform in order to be 
valid* 

cc Written” and “Unwritten” Constitutions 

A constitution may be “written” or it may be “unwritten;” 
and, “among the various constitutional governments of the 
world, it is customary to make a distinction between those which 
possess a 'written 5 constitution and those which are governed by 
an 'unwritten 5 constitution. The distinction, however, is not 
very exact. It is difficult to conceive of a constitution which 
should be wholly unwritten* Practically, this term means no 
more than that a portion of what is considered to belong to the 
constitution of the country has never been cast in the form of a 
statute or charter, but rests in precedent or tradition. * # * 

Between written and unwritten constitutions, as these terms are 
generally employed, the chief differences are: First. A written 
constitution sums up in one instrument the whole of what is con- 
sidered to belong to the constitution of the state; whereas, in 

9 Black on Constitutional Law, 4th. 

Ed., p. 2. 
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the case of an unwritten constitution, its various parts are to be 
sought in diverse connections, and are partly statutory and partly 
customary. Second. A written constitution is either granted 
by the ruler or ordained by the people at one and the same time, 
while an unwritten constitution is gradually developed, and is 
contributed to not only by the executive and legislative branches 
of government, but also by the courts, and by the recognition, 
by rulers and people, of usages and theories gradually acquiring 
the force of law. Third, a written constitution is a creation or 
product, while an unwritten constitution is a growth. The one 
may be influenced, in its essentials, by history, but is newly- 
made and set forth. The other is not only defined by history, 
but, in a measure, is history. Fourth. Alteration or amendment 
of a written constitution is accomplished only by observance of 
the meet exacting formalities. An unwritten constitution, on the 
other hand, will expand and develop, of itself, to meet new ex- 
igencies or changing conditions of public opinion or political the- 
ory. Fifth. A written constitution, at least in a free country, 
is a supreme and paramount law, which all must obey, and to 
which all statutes, all institutions, and all governmental activi- 
ties must bend, and which cannot be abrogated except by the 
people who created it. An unwritten constitution may be altered 
or abolished, at any time or in any of its details, by the lawmak- 
ing power .” 10 


THE GOVERNMENT 

15. The government of a state consists of the agencies by or 
through which its laws are made, applied, and enforced. 

As the term “state” is abstract, so the term “government” is 
concrete, and the government of a state exercises such powers 
as have been permitted or delegated to it by the state. 

The Objects of Government 

The objects of government are- divided into those historically 
considered as being “primary,” and those which are considered 
as “secondary.” The primary objects of government are: (a) 
to represent and protect the state in international affairs; and 
(b) to regulate and adjust disputes arising in its internal affairs. 
“The two primary and minimum forms of state activity, tnere- 
fore are war against foreign and domestic enemies and the ad- 
ministration of justice .” 11 All other objects which a modem gov- 

io Black on Constitutional Law, 

4 til. Ed., pp. 5, 6. 


11 Bowman, p. 30. 
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emment may affirmatively undertake for the welfare of its 
members such as the establishment and operation of postal and 
educational systems, the coinage of money, the care of highways, 
and the encouragement of inventions are classified as secondary. 

The Functional Division of Government 

The law of a state is made, applied, and enforced by and 
through its government, and as this process necessarily involves 
three distinct operations, the governmental process is function- 
ally divisible in accordance therewith, one function being legisla- 
tive, another judicial, and the third, executive. However, the de- 
gree to which these functions are separated and distributed 
among independent but co-ordinate departments or officials 
varies in the different states with different forms of govern- 
ment. 

The reasons given for separating the legislative, judicial, and 
executive functions and the granting of them to independent de- 
partments in those states where the divisions are relatively dis- 
tinct are the promotion of efficiency and the avoidance of possi- 
ble tyranny by reason of the restraint each department may ex- 
ercise on the others. In such states, the legislative department 
(usually termed the Legislature, Congress, General Assembly, 
or Parliament) has the power to enact laws to meet the require- 
ments of new developments. It also has the power to modify, 
amend, and repeal existing laws. The judicial department has 
the power to select and apply the pertinent rules to conflicts be- 
tween the government and private persons, or between private 
persons, as the facts of such conflicts arise. The executive de- 
partment (the chiefs of which are variously called the President, 
Governor, or Prime Minister) has the power to enforce the laws 
enacted by the legislature and the decisions rendered by the ju- 
diciary. 

Incompleteness of Functional Division 

Generally, and of necessity, the separation of the legislative, 
judicial, and executive powers of a government is not complete. 
And, generally, in states where the three functions are delegated 
to separate departments, each department does not possess or 
exercise exclusively the power granted to it. For example, the 
legislature may have authority to expel its members for cause 
and have authority to enforce its judgments in such cases, thus 
exercising judicial and executive functions; the judiciary may 
exercise legislative authority where there is no rule to govern 

Smith El. Law 2d— 2 
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a pending case; and, the executive may be authorized to pro- 
mulgate legislative regulations having the force of law, or its 
tribunals may have authority to exercise judicial power in ap- 
plying rules to conflicting personal and property interests in- 
volved in certain types of disputes. Such overlapping exists even 
in those states where the three functional divisions of govern- 
ment are, comparatively, the most distinct 

UNITARY AND FEDERAL GOVERNMENTS 

16. A government is either unitary or federal when considered 
with reference to the territory under its authority. 


A -unitary government is one which has authority over a ter- 
ritory not subject to the rule of other constituent and co-ordinate 
governments. Parts of the territory such as cities, towns, and 
counties may be under what are called “local governments,” but 
the latter are subordinate to and subdivisions of the unitary gov- 
ernment which is complete. A federal government, on the other 
hand, is one which has authority over a territory subject to the 
rule of other constituent and co-ordinate governments, the pow- 
ers of each being delimited by the constitution, precluding either 
from lawfully encroaching oh the other. 13 


13 A federal government is distinct 
from a confederation of states. The 
latter, denoted by the term “confed- 
eracy/ 1 is a combi nation of states 
which have agreed to act in common 
concerning certain specified matters. 


Strictly speaking, it is the govern- 
ment, not the state, that is federal. 
All states are unitary. However, a 
state which has a federal govern- 
ment is commonly spoken of as a 
“federal state.” See Bowman, p. 43. 

Smith ElXaw 2d 
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GENERAL NATURE OF THE UNION 

17. The United States of America is a nation with a federal gov- 
ernment, is composed of commonwealths technically called 
‘States” under unitary governments, and has supreme au- 
thority over matters within the powers granted to it by the 
people through its constitution. Geographically it includes 
States, Territories, the District of Columbia, and Insular 
Possessions. 

In General 

The United States of America constitutes a state in the inter- 
national sense with sovereignty which may be manifested either 
internally or externally. “That the United States form for 
many, and for most important, purposes, a single nation has not 
yet been denied. In war we are one people. In making peace 
we are one people. In all commercial regulations we are one 
and the same people. In many other respects the American peo- 
ple are one, and the government which alone is capable of con- 
trolling and managing their interests in all these respects is the 
government of the Union. It is their government, and in that 
character they have no other. America has chosen to be, in 
many respects and to many purposes, a nation; and for these 
purposes her government is complete; to all these objects it is 
competent. The people have declared that in the exercise of all 
powers given for those objects, it is supreme. It can, then, in 
effecting these objects, legitimately control all individuals or 
governments within the American territory.” 1 

The States which are the members of the Union are not na- 
tions in the international sense although they are, except for 

i Chief Justice Marshall, in Cohens 
V. Virginia, 6 Wheat 264, 413, 5 I* 

Ed. 257, 1821. 
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the Union, independent of each other. “They are political com- 
munities, occupying separate territories, and possessing powers 
of self-government in respect to almost all matters of local in- 
terest and concern. Each, moreover, has its own constitution 
and laws and its own government, and enjoys a limited and quali- 
fied independence.” * 

The territories such as Alaska and Hawaii, are not States. 
“They do not possess full powers even of local self-government. 
They are subject to the exclusive jurisdiction and legislation of 
Congress, although they are practically intrusted with a consid- 
erable measure of authority in respect to the government of 
their purely local affairs. Their officers are appointed by the 
President, and the acts of their legislative assemblies are liable 
to be overruled or annulled by the federal legislature.” * 

The District of Columbia comprises an area ceded to the Unit- 
ed States by the States for the seat of the federal government. 
“It is neither a state nor a territory. Its people have no direct 
participation in the government, even in respect to the admin- 
istration of municipal affairs. Its executive department consists 
of a board of commissioners who are appointed by the President 
of the United States with the advice and consent of the Senate. 
Its judges are appointed in like manner. Its local legislature is 
Congress. Its permanent residents are citizens of the United 
States, if they fulfill the conditions of citizenship laid down in the 
fourteenth amendment, but they are not citizens of any state.” 4 

The United States as a nation may acquire new territory either 
by conquest, purchase, or cession. “Upon the acquisition of such 
territory, it ceases to be a ‘foreign country’ within the meaning 
of the tariff laws, and it becomes a part of the United States for 
all purposes of international law and foreign relations. But it 
does not follow that it becomes a part of the United States for 
domestic or governmental purposes. It is ‘territory appurtenant 
to the United States’ and subject to its dominion and sovereign- 
ty, but does not become an integral part of the Union until in- 
corporated into it by act of Congress. * * * Until Congress 


£ Black on Constitutional Law, 4th, 
Ed., pp, (hereinafter cited “Black”), 
15, 16, 

3 Black, p. 16. And see, First Nat. 
Bank y, Yankton County, 101 U.S. 
129 ? 25 L.Ed, 1046, 1879. 

4 Black, pp. 16* 17* 

The Constitution provides that the 


Congress shall have power: “To ex- 
ercise exclusive Legislation in all 
Cases whatsoever, over such District 
(not exceeding ten miles square) as 
may, by Cessation of particular 
States* and the Acceptance of Con- 
gress, become the Seat of the Govern- 
ment of the United States.” Art, 1, 
§ 8, cl. 17* U.S.C.A.Const. 
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The Colonial Governments 

Before the Revolutionary War (1775-83), the thirteen polit- 
ical organizations which became the original United States of 
Ammca were colonies Great Britain. ^Three tZs 7%,°. 
eminent obtained among them: (a) Provincial, (b) Proprietary 
and (c) Charter. Under the provincial form of government a 
governor was appointed by royal commission to act as the king’s 
representative. The governor was invested with general £££ 
^ ?°. Wer ’ couId veto local legislation, and establish courts and 
appoint Judges. He was assisted by a council appointed by the 
king and this council also constituted the upper house of the 
^ e f S l at ^ e - 1516 executive power of the proprietary gov- 
ernments had been granted to individuals by the crown, who held 

° f feudatory P^ipalities. The proprietaries 
appointed the governors, and the legislatures were assembled 

r The Charter governments were founded 

th r ° m i CrOWn WWch professed to secure various lib- 
erties to the colonies concerned and which invested them with 

general powers of local self-government subject only to the 


ack, p. 17 . 7 This form of government prevail- 

6 Th e colonies with this form of in Monies of Maryland, Penn- 
government were New Hampshire, syl vania and Delaware at the time of 

New York* New Jersey, Virginia, the revolution. 

North Carolina, South Carolina, and 
Georgia* 
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suzerainty of the mother country and certain particular restric- 
tions. 8 

The Continental Congress and the Declaration of Independence 

The Continental Congress, which met in 1774, pursuant to a 
recommendation that contemplated a deliberation on the state 
of public affairs made by Massachusetts and adopted by the oth- 
er colonies, constituted a first step toward union.® All the colo- 
nies except Georgia were represented, the delegates of some 
having been chosen by their legislative assemblies; those of the 
others, by the people directly. 10 The powers of this Congress 
were undefined but it proceeded, with the acquiescence of the col- 
onies and their people, to pass resolutions concerning the general 
welfare and independence, and was succeeded in the following 
year, as it proposed, by another similar body chosen and organ- 
ized in the same manner in which all the colonies were repre- 
sented. Finally, on July 4, 1776, it was the Continental Con- 
gress that issued the Declaration of Independence. 11 


s Massachusetts, Rhode Island, and 
Connecticut, were the colonies under 
the charter form of government. In 
Massachusetts, tlie governor was ap- 
pointed by the king, but in Rhode Is- 
land and Connecticut the governor, 
council, and assembly were selected 
annually by the freemen, and all oth- 
er officers were appointed by their 
authority. See, Black, pp, 31* *82. 

a The Virginia assembly, acting in- 
dependently, made a similar, contem- 
poraneous proposal, 

10 This assembly, on October 14th, 
1774, adopted what has come to be 
known as the Declaration and Re- 
solves of the First Continental Con- 
gress, addressed to His Majesty and 
to the people of Great Britain, and 
containing statements of rights and 
principles, many of which were later 
incorporated into the Declaration of 
Independence and the Constitution 
of the United States. 

it The enacting clause of the Dec- 
laration is: “WE, THEREFORE* the 


Representatives of the UNITED 
STATES OF AMERICA, in General 
Congress, Assembled, appealing to 
the Supreme Judge of the world for 
the rectitude of our intentions, do, 
in the Name, and by Authority of the 
good People of these Colonies, sol- 
emnly publish and declare, That 
these United Colonies are, and of 
Right ought to be FREE AND INDE- 
PENDENT STATES; that they are 
Absolved from all Allegiance to the 
British Crown, and that all political 
connection between them and the 
State of Great Britain, is and ought 
to be totally dissolved; and that as 
Free and Independent States, they 
have full Power to levy War, con- 
clude Peace, contract Alliances, es- 
tablish Commerce, and to do all oth- 
er Acts and Things which Independ- 
ent States may of right do. And for 
the support of this Declaration, with 
a firm reliance on the protection of 
divine Providence, we mutually pledge 
to each other our Lives, our Fortunes 
and our sacred Honor, 11 
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The Articles of Confederation 

When it became apparent that a war had been entered on 
which must result either in the destruction of American liber- 
ties or in the introduction to the world of a new nation, it was 
evident to all those, interested in the conduct of public affairs 
that the revoluntionary Congress was at once too weak and too 
indefinite a bond between the states. It was necessary to devise 
a scheme of association which would insure vigor and faithful 
co-operation in the conduct of hostilities and would also more 
clearly apportion the powers of government between the states 
and Congress. The Congress, to this end, prepared a series of 
Articles of Confederation and Perpetual Union,’ and submitted 
them to the states for their approval and ratification in 1777. 
Before the close of the following year the articles had been rati- 
fied by all the states except Delaware and Maryland. Of these, 
the former gave in its adherence in 1779, and the latter in 
1781.” 13 However, the Articles proved to be inadequate. “The 
United States of America,” 13 as thus constituted, was dependent 
on the states. “There was a central government, but it was not 
intrusted with the means of its own preservation. It had no ex- 
ecutive; it had no courts; it had no power to raise supplies.” 14 
The powers granted to the central government by the Articles, 
and which were not self-executing, were at the mercy of the in- 
dividual states. Therefore it became necessary to “form a more 
perfect Union” lj by establishing a constitution which should pro- 
vide the central authority with adequate powers and sufficient 
means for securing their enforcement. Such a document was 
devised by the constitutional convention which met in 1787, pur- 
suant to a resolution of Congress and which was composed of 
delegates from all the states except Rhode Island; and this doc- 
ument, which provided that “The Ratification of the Conven- 
tions. of nine States, shall be sufficient for the Establishment 
of this Constitution between the States so ratifying the Same,” 16 
after its transmission to Congress by the constitutional conven- 
tion and its submission to and ratification by the several states, 
was ordained and established by the people of the United States 
as the “Constitution for the United States of America,” 17 


IS Black, pp. 33, 34. 

13 So entitled by Article 1 of tbe 
Articles of Confederation* 

1-4 Black, p. 86. 


isu^S.C.A. Constitution, Preamble. 
16 U.S.C.A.Const, Art. 7, 
U.S.C.A.Const., Preamble, 
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CONSTITUTIONS IN THE UNION 

18. The Constitution of the United States constitutes the organic 
law of such nation, grants certain powers to the government 
thereof, denies certain powers to the States, enumerates 
various inviolable rights of the people, and is equally bind- 
ing upon the federal government, the States, and all their 
officers and members- 

The Constitution 18 within one year from its drafting by the 
constitutional convention and submission to the states by the 
Continental Congress was ratified by Delaware, Pennsylvania, 
New Jersey, Georgia, Connecticut, Massachusetts, Maryland, 
South Carolina, New Hampshire, Virginia, and New York; 19 
and, on September 13th, 1788, the Continental Congress passed 
a resolution which provided for the first election of federal offi- 
cers and the inauguration of the national government set forth 
by the Constitution. After various delays, the first President 
took the oath of office prescribed by the Constitution 29 on April 
30th, 1789, and the Government of the United States began its 
functions. 01 

Amendments and the Bill of Rights 
The Constitution 22 provides that: “The Congress, whenever 
two thirds of both Houses shall deem it necessary, shall propose 
Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Con- 
vention for proposing Amendments, which, in either Case, shall 
be valid to all Intents and Purposes, as Part of this Constitution, 
when ratified by the Legislatures of three fourths of the several 
States, or by Conventions in three fourths thereof, as the one 
or the other Mode of Ratification may be proposed by the Con- 
gress;” and, at its first session, Congress prepared twelve amend- 
atory provisions and submitted them to the states. Criticisms 
had been made of the original Constitution for its failure to 
guarantee personal and States’ rights against oppressions and 


is The Constitution of the United 
States is a “written,” as distinguish* 
ed from an “unwritten ” constitution. 
See § 14, supra* 

is “The states of North Carolina 
and Khode Island were not in the 
Union from its beginning* The for- 


mer ratified the Constitution in 1789, 
and the latter in 17 GO*” Black, p* 38. 

20 Article 2, § 1, cL 7, U.S.C.A. 
Const. See note 27, infra, 

si See Black, p. 38* 

23 Article 5, U.S.C.A.Const- 
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§ IS 

encroachments by the federal government- The twelve amend- 
ments proposed were in response to these objections and were 
submitted for the purpose of allaying them. Ten were ratified 
by eleven of the states before the close of 1791, and constitute 
the first ten amendatory articles of the Constitution- 53 

The so-called “Bill of Rights” consists of the first nine amend- 
ments. 54 These were intended to ensure certain, enumerated 
rights of persons from federal action, 2 * However, the personal 
rights enumerated are not exclusive as the Ninth Amendment 
provides, “The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained by 
the people.” 26 

The supremacy of the Constitution is declared in Article 6 
which, as already shown, provides that, “This Constitution, and 
the Laws of the United States which shall foe made in Pursuance 
thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of 
the Land; and the Judges in every State shall be bound there- 
by, any Thing in the Constitution or Laws of any State to the 
Contrary Notwithstanding-” 57 


The State Constitutions 

Eleven of the original states had constitutions which antedat- 
ed the federal constitution, and every state now a member of the 
Union has a constitution of its own- The people of a new state 
admitted into the Union have the right to ordain a constitution 


for their state, provided that it 

23 At the present time there are 
twenty-one amendments to the Con- 
stitution. 

24 See Black, p* 42. 

25 For example, the First Amend- 
ment, U*S*C.A.Con$t. reads, “Congress 
shall make no law respecting an es- 
tablishment of religion, or prohibit- 
ing the free exercise thereof ; or 
abridging the freedom of speech, or 
of the press ; or the right of the peo- 
ple peaceably to assemble, and to pe- 
tition the Government for a redress 
of grievances.” 

26 it is fundamental that the con- 
stitutions in the Union do not create 


is consistent with the Constitu- 

private rights* They define and guar- 
antee certain private rights, but they 
do not create such rights. See Black, 
pp. 7, 8. 

37 Before entering upon the duties 
of his office, the President must 
swear or affirm that he will “pre- 
serve, protect and defend the Consti- 
tution,” (Art. 2, § 1, cl* 7, TLS-C.A. 
Const.) ; and the senators and rep- 
resentatives of Congress, the mem- 
bers of the several state legislatures, 
and all executive and judicial officers 
of the United States and of the sev- 
eral states must be bound by oath or 
affirmation to support the Constitu- 
tion, (Art- 6). 
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tion of the United States. The revising of a state constitution 
is usually done by a convention which refers its conclusions to 
the vote, of the people. If the state constitution does not provide 
for the calling of a constitutional convention to revise or amend 
it, the general authority of the legislature includes the power 
to initiate such a project by submitting the question to the peo- 
ple, and if a majority approve, the legislature may take meas- 
ures for the election of delegates to the convention and appoint 
the time and place of its meeting. When the work of the con- 
vention is done its proposals must be submitted to the people 
unless the convention was authorized to enact, as well as draft, 
revisions agreed upon. However, a revision enacted by such a 
convention without authority may become valid by ratification, 
if it is acknowledged and accepted by the officers of the govern- 
ment and acquiesced in by the people, as the latter may revise 
or amend the state constitution at their pleasure so long as the 
revision or amendment is made in the manner set forth by the 
constitution, if any, or as directed by the legislature, is adopted 
by a vote of the qualified electors of the state, and is not in any 
particular repugnant to the Constitution of the United States . 28 
The constitutions of the several states differ in various details, 
but generally they guarantee specified, personal rights; and, gen- 
erally, they are regarded as restrictions or limitations on govern- 
mental power rather than as grants of such power. 


GOVERNMENTS IN THE UNION 

19. The Government of the United States is republican in form, is 
a federal government with its functional divisions vested 
in separate but co-ordinate departments, and has only those 
powers expressly and impliedly granted to it by the Consti- 
tution of the United States. 

A republic, as distinguished from a despotism, a monarchy, 
an aristocracy, or an oligarchy, is a government wherein the 
political power is confided to and exercised by the people. It is a 
government “of the people, by the people, and for the people.” It 
implies a practically unrestricted suffrage and the frequent in- 
terposition of the people by means of the suffrage in the conduct 
of public affairs . 29 The Government of the United States is re- 
public in form and its functions are divided and vested in separate 


ss See Black, pp. 45, 46. 


*9 Black, p. 24. 
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legislative, executive, and judicial departments by reason of pro- 
visions in the federal constitution. 


The Legislative Department 

The Constitution 30 provides that, “All legislative Powers here- 
in granted shall be vested in a Congress of the United States, 
which shall consist of a Senate and House of Representatives.” 
And the membership and election of the Senate is regulated by 
the Seventeenth Amendment, the first clause of which reads, 
“The Senate of the United States shall be composed of two Sena- 
tors from each State, elected by the people thereof, for six years; 
and each Senator shall have one vote. The electors in each State 
shall have the qualifications requisite for electors of the most 
numerous branch of the State legislatures.” As for the election 
of the House the Constitution 31 provides, “The House of Repre- 
sentatives shall be composed of Members chosen every second 
Year by the People of the several States, and the Electors in each 
State shall have the Qualifications requisite for Electors of the 
most numerous Branch of the State Legislature.” The popula- 
tion of a state determines the number of representatives it is en- 
titled to have in the House. Concerning the election of the Con- 
gress as a whole, the Constitution 33 specifies, “The Times, Places 
and Maimer of holding Elections for Senators and Representa- 
tives, shall be prescribed in each State by the Legislature thereof; 
but the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators.” Eac h 
House is made the judge of the elections and qualifications of its 
members, may punish and expel them for disorderly behavior, 
and each may determine the rules of its proceedings of which a 
journal must be kept and published from time to time . 33 The 
House of Representatives has the sole power of impeachment , 34 
and the Senate has the sole power to try all impeachments . 33 The 
persons liable to such impeachment are the President, the Vice- 
President, and all civil officers of the United States including the 
judges, but not members of Congress . 36 


so Art. 1, | 1, U.S.C.A.Const. 

31 Art. 1, | 2, U.S.C.A.Const. 

3® Art. 1, § 4, U.S.C.A.Const. 

S3 U.S.C.A.Const., Art. 1, § 3, How- 
ever, the Houses need not publish 
such parts of their proceedings “as 


may in their Judgement require se- 
crecy.” 

34 U.S.C.A. Const, Art. 1, § 2, cl. 5, 

35 U-S.C.A.Coust, Art 1, § 3, cl. 6. 

36 See U.S.C.A.Const, Art 2, § 4 ; 
and Black, pp, 141-143. 
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The Executive Department 

The Constitution 37 directs that, “The executive Power shall 
be vested in a President of the United States of America.” His 
qualifications, manner of election, and term of office, which is 
four years, are also prescribed by the Constitution. 38 The Vice- 
President is elected at the same time as the President and holds 
Ms office for the same term. If the President is removed from 
office, dies, resigns, or is otherwise disabled, the powers and du- 
ties of the office devolve upon the Vice-President. 38 Both the 
President and Vice-President are chosen by electors representing 
the several states, each state being entitled to the same number of 
electors as it has senators and representatives in Congress. The 
state legislatures have exclusive power to direct the manner in 
which the presidential electors shall be appointed. 40 

Article 2, section 2, of the Constitution, in part provides: “The 
President shall be Commander in Chief of the Army and Navy 
of the United States, and of the Militia of the several States, when 
called into the actual Service of the United States; he may re- 
quire the Opinion, in writing, of the principal Officer in each of 
the executive Departments, upon any Subject relating to the Du- 
ties of their respective Offices, and he shall have Power to grant 
Reprieves and Pardons for Offences against the United States, 
except in Cases of Impeachment. 

“He shall have Power, by and with the Advice and Consent of 
the Senate, to make Treaties, provided two thirds of the Sena- 
tors present concur; and he shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the supreme Court, 
and all other Officers of the United States, whose Appointments 
are not herein otherwise provided for, and which shall be estab- 
lished by Law: but the Congress may by Law vest the Appoint- 
ment of such inferior Officers, as they think proper, in the Presi- 
dent alone, in the Courts of Law, or in the Heads of Depart- 
ments.” 

Among his other powers, the President has constitutional au- 
thority to veto or approve any bill passed by the Congress, and 
every such bill must, before it becomes a law, be presented to 


31 Art. 2, | 1, U.S.C.A .Coast, 

38 Art, 2, | 1; Am. 12, U.S.C.A. 
Const. 

39 U.S.C.A.Cons L, Art, 2, § 1, ci 5* 

40 “Such appointment may be made 


by the legislature directly, or by pop- 
ular vote in districts, or by a general 
ticket, as the legislature may direct. 
At the present day, the method last 
mentioned is almost universally in 
use.” Black, p. 119. 
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him. 41 However, the President must exercise his veto power 
within ten days after the presentation of a bill, and his veto may 
be overruled by the concurrent vote of two-thirds of both houses 
of Congress. If he approves a bill by signing his name to it the 
bill thereupon becomes a law. 

The Judicial Department 

■Hie Constitution 48 declares that, “The judicial Power of the 
United States, shall be vested in one supreme Court, and in such 
inferior Courts as the Congress may from time to time ordain 
and establish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behavior.” The 
functions, powers, and duties of the judiciary will be treated of 
more fully in subsequent chapters. 

The Authority of the United States Government 

The United States government is one of delegated powers. Its 
authority is limited to those powers expressly and impliedly 
granted to it in the Constitution of the United States. It was es- 
tablished by the people of the original states for the purpose of 
regulating the affairs of and between the people and the states 
as a nation and consequently the powers granted to it include 
only those deemed essential for the control of matters national 
in character. 43 "The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are reserv- 
ed to the States respectively, or to the people.” 44 


The State Governments 

The state governments are unitary, and republican in form. 43 
Their functional divisions are vested in separate departments, and 
they have such powers as are not delegated to the United States, 
nor prohibited to them by the Constitution of the United States 


«U.S.O.A.Const, Art. 1, § 7, d. 2. 

48 Art. 3, § 1, U.S.C.A.Const. 

43 For example, the authority of 
the federal government includes such 
powers as the regulation of com* 
meree among the states and with for- 
eign nations; the naturalization of 
aliens; the coinage of money; the 
establishment of post offices; and, 
the raising and supporting of an 
army and navy. For various other 


powers granted see, in particular, XL 
S.C.A.ConsL, Art 1 , § a 

44 U.S.C.A.Const, Am, 10. 

45 “The United States shall guar- 
antee to every State in this Union a 
Republican Form of Government, and 
shall protect each of them against 
Invasion ; and on Application of the 
Legislature, or of the Executive 
(when the Legislature cannot be con- 
vened) against domestic violence.” 
U.S.C.A. Const, Art. 4, § 4. 
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and their own constitutions. Of the provisions of the federal 
constitution prohibiting powers to the States are the following: 

‘‘No State shall enter into any Treaty, Alliance, or Confedera- 
tion; grant Letters of Marque and Reprisal; coin Money; emit 
Bills of Credit; make any Thing but gold and silver Coin a Tender 
in Payment of Debts; pass any Bill of Attainder, ex post facto 
Law, or Law impairing the Obligation of Contracts, or grant any 
Title of Nobility .” 46 

“No State shall, without the Consent of the Congress, lay any 
Imposts or Duties on Imports or Exports, except what may be 
absolutely necessary for executing it’s inspection Laws: and the 
net Produce of all Duties and Imposts, laid by any State on Im- 
ports or Exports, shall be for the Use of the Treasury of the 
United States; and all such Laws shall be subject to the Revision 
and Controul of the Congress .” 47 

“No State shall, without the Consent of Congress, lay any 
Duty of Tonnage, keep Troops, or Ships of War in time of Peace, 
enter into any Agreement or Compact with another State, or 
with a foreign Power, or engage in War, unless actually invaded, 
or in such imminent Danger as will not admit of delay .” 48 

“No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws .” 49 


The Legislature 

All the states have legislatures, generally . consisting of two 
Houses , 80 the members of which are elected by popular vote. 
The term of office in one house may differ from that in the other 
house, and the number of legislators provided for will vary from 
state to state. The authority of a state legislature extends to 
every subject of legislation, unless, in the particular instance, its 


46 Art. 1, § 10, el. 1, U.S.C.A.Const. 

« Art. 1, | 10, el. 2, U.S.C.A.Const, 

4 S Art. 1, | 10, el. 3, 'U.S.C.A.Const. 

49 im. 14, § 1, U.S.C.A.Const. 

Some of the personal rights safe- 
guarded by the Bill of Bights against 
national action may also be safe- 
guarded against State action because 


a denial of them would be a denial 
of “due process of law.” See, Twin- 
ing t. New Jersey, 211 U.S. 78, 29 S. 
Ct. 14, 53 L.Ed. 97, 1908 ; Powell v. 
Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 
L.Ed. 158, 84 A.L.R. 527, 1932; Gros- 
jean v. American Press Co., 297 U.S. 
233, 56 S.Ct. 444, 80 L.Ed. 660, 1936. 

so One state, Nebraska, has an uni- 
cameral legislature. 
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exercise is forbidden by the Constitution of the United States, 
a treaty, an act of Congress, or the constitution of the state . 61 

The Executive 

The executive power in each of the states is vested in an office 
the occupant of which is called the “governor,” and in most of 
the states there is a second executive officer called the “lieute- 
nant governor” who succeeds the governor in his office in case 
of his death, resignation, removal, or disability. Generally, gov- 
ernors are elected by popular vote, but their terms of office vary 
in the different states. Ordinarily the office of governor has the 
duty and power of enforcing the laws; recommending measures 
to the legislature; appointing certain subordinate executive offi- 
cers, and removing them for cause; and granting pardons and re- 
prieves for offenses against the state. Usually, the governor has 
the power to veto bills passed by the legislature, and usually he 
is the commander in chief of the militia of the state. 

An attorney general, a secretary of state, and a state treasurer 
are other officers of high rank generally included in' state execu- 
tive departments. Such departments also generally include dif- 
ferent boards and commissions charged with the duty of admin- 
istering certain laws. 

The Judiciary 

The judicial power of each state is vested in a system of courts, 
the details and differences of which will be discussed more fully 
in subsequent chapters. 

Local Self-Government 

Each of the states has divided its territory and created subor- 
dinate, subservient political bodies called public corporations to 
act as agencies of the state in the government of such divisions 
of its territory. These organizations constitute legal personalities 
distinct from their members or the persons within their jurisdic- 
tions, which means that they can sue and be sued, acquire, hold 
and dispose of property in their own names, and that they exist 
independently of the persons who compose them. Such public 
corporations are classified either as municipal corporations, or 
as quasi corporations . 63 A municipal corporation is a complete, 
public corporation established under and by virtue of a legislative 

51 See Black, § 154, p. 334. tious, (hereinafter cited "Cooley”), p. 

s® See Cooley's Municipal Corpora- 12. 
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act which unites the people and land within a prescribed bound- 
ary into a body corporate and politic invested with the powers 
necessary for local, self-government. Cities, towns, and other 
districts so organized are classified as municipal corporations. 
All local subdivisions of a state, other than municipal corp “^" 
tions, are classified as quasi corporations. A quasi corporation 
is distinguishable from a municipal corporation in that the former 
is loosely organized and possesses only a part of the powers and 
attributes characteristic of municipal corporations. Counties, 
New England towns, townships, school districts, and such legal 
bodies as drainage districts, levee districts and road districts have 
been held to be quasi corporations. Such organizations repre- 
sent the lower order of corporate life, and vary in their functions 
according to the purposes which they are intended to serve. 

The powers of municipal corporations and of quasi corpora- 
tions are restricted to those which are expressly and impliedly 
granted to them by charter, constitutional and statutory provi- 
sions, and those which are necessary to enable them to exercise 
their granted powers and effectuate their purposes. Such cor- 
porations can be created only by the legislature, and the legis- 
lature cannot delegate the power to any subordinate tribunal or 
board unless authorized to do so by the state constitution; and 
such corporations are subject to supervision and control by the 
legislature except to the extent that the legislature is restricted 
by the federal and state constitutions and by the nature of the 
rights and powers of the corporations . 54 


Summary 

The Constitution of the United States “in all its provisions, 
looks to an indestructible Union composed of indestructible 
states .” 55 The Government of the United States has only those 
powers which have been expressly and impliedly delegated to it 
in the Constitution of the United States; whereas the state gov- 
ernments have those powers which have not been granted to the 
federal government and which have not been denied to them by 


53 Cooley, p- 13- 

Quasi corporations are generally 
created for the administration of civ- 
il laws only, whereas municipal cor- 
porations often have the power and 
duty of administering criminal laws. 
Further, quasi corporations do not 
possess all the common-law powers 
implied from and incidental to cor- 


porate existence, but such only as are 
implied from the powers expressly 
granted, and the duties imposed upon 
them hy statute or usage. See Cool- 
ey, p. 501. 

5i See Cooley, pp. 67-73. 

55 Texas v. White, 7 Wall. 700, 19 
T, E rl. 227, 18SS. 
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the federal and state constitutions. The United States and the 
several states are distinct political organizations supplementary 
of each other and equally supreme in their separate, appropriate 
jurisdictions. 


SOVEREIGNTY IN THE UNION 

20. Sovereignty in the States and in the United States resides in 
the people who are qualified electors. 

In general 

The constitutions in the United States are ordained, amended 
and revised by this sovereign power operating directly from the 
electors, or indirectly through representatives chosen by them, 
and all governmental officers of the states and of the United 
States are selected either directly or indirectly by the electors. 
Such officers are agents or representatives of the people, with 
whatever governmental functions and powers the people have 
delegated or permitted to them, but they do not have sovereign 
power. The sovereign power always remains with the electors. 

The Right of Suffrage 

The federal constitution 56 provides that, “The right of citizens 
of the United States to vote shall not be denied or abridged by the 
United States or by any State on account of race, color, or pre- 
vious condition of servitude;” and, “The right of citizens of the 
United States to vote shall not be denied or abridged by the Unit- 
ed States or by any State on account of sex ,” 57 but it does not 
confer the electoral franchise on anyone. The right of suffrage 
is left to be fixed and regulated by the several states, subject to 
these restrictions, and it is conferred, limited, or withheld at the 
pleasure of the people acting in their sovereign capacity. Gen- 
erally, the qualifications of electors are fixed by the state con- 
stitutions, 

56 Am. 15, U.S.C.A.Const 51 Am. 19, U.S.C.A.Const, 
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CITIZENSHIP AND NATURALIZATION 

21. All persons bom or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. 58 

Citizenship 

A person may be at once a citizen of the United States and of 
a particular state, and most citizens of the former are citizens of 
some particular state, owe allegiance to both governments and 
are entitled to the protection of both governments .® 9 “The dis- 
tinction between citizenship of the United States and citizenship 
of a state is clearly recognized and established. Not only may a 
man be a citizen of the United States without being a citizen of 
a state, but an important element is necessary to convert the 
former into the latter. He must reside within a state to make 
him a citizen of it, but it is only necessary that he should be bom 
or naturalized in the United States to be a citizen of the Union. 
It is quite dear, then, that there is a citizenship of the United 
States and a citizenship of a state, which are distinct from each 
other and which depend upon different characteristics or circum- 
stances in the individual .” 60 Consequently a person may be a 
citizen of the United States without being a citizen of any particu- 
lar state, and this is the status of citizens permanently residing in 
the District of Columbia . 81 

Citizens of the United States include all persons bom in the 
United States and not subject to any foreign power ; 68 children 
bom out of the limits of the United States whose fathers or moth- 
ers are citizens ; 63 minor children of alien parents who become 
naturalized; and, persons who become naturalized . 64 


Naturalization 

The Constitution of the United States 65 specifies that the Con- 
gress shall have power to establish “an uniform rule of naturali- 


58 U.S.C.A. Const., Am. 14, § 1. 

S 8 See Black, pp. 634, 635. 

6# United States y. Cruiksbank, 92 
TJ.S. 542, 23 L.Ed. 588, 1875. 

81 Black, p. 635. 

63 R.S. § 1992, 8 U.S.C.A. 1 1. 

63 See R.S. § 1993, Mar. 2, 1907, e. 
2534, If 6 , 7, 34 Stat. 1229, as amend- 


ed June 10, 1933, Ex. Or. 6166, § 14, 
May 24, 1934, c. 344, § 1, 4S Stat 797, 
8 U.S.C.A. § 6 , and conditions there- 
in. 

64 See Act of Mar. 2, 1907, c. 2534, 
| 5, 34 Stat. 1229, as amended May 
24, 1934, c. 344, § 2, 48 Stat. 797, 8 
U.S.C.A. | 8 , and conditions therein. 

60 Art 1, § 8 , cl. 4, U.S.C.A. Const. 
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zation,” and this power is exclusive, but the states may legislate 
on the subject of aliens and their rights and disabilities, subject 
to the provisions of treaties, and a state can invest aliens with 
the privileges of its own citizenship although it cannot make 
them citizens of the United States. “Naturalization can be ef- 
fected in at least four ways. First, by the grant of the privilege 
to certain named individuals. Second, under general laws of 
which any person who fulfills the requisite conditions may avail 
himself. Third, when the United States acquires territory form- 
erly belonging to a foreign power, with its people, the latter may 
thereupon become citizens of the United States. Fourth, there 
may be a collective naturalization upon the admission of a ter- 
ritory to statehood, including all those who are resident in the 
territory and included in the new political community, but who 
were not previously citizens of the United States .” 66 

No state can make or enforce any law which will abridge the 
privileges or immunities of citizens of the United States ; 67 and the 
citizens of each state are entitled to all the privileges and immu- 
nities of the citizens of the several states . 68 

66 Black, pp. 241, 242. 67 u.S.C.A.Const, Am. 14, § t 

For statutes treating of naturallza- ss U.S.CJuConst., Art. 4, § Z 

tion see, 8 TLS.0.A. § 351 et mq* 
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FORMS AND LEADING SYSTEMS OF LAW 


22. Forms of Law. 

23. Roman Civil Law. 

24. The Common Law. 

25. Common Law in the States. 

FORMS OF LAW 

22. The laws of a state may be authoritatively formulated in two 
ways: 

(a) By judicial decisions, and 

(b) By legislative enactments. 1 


Decisional Law 

The decisional law of a state is that part of its positive law 
which has been formulated, or, more particularly, originated by 
courts in their decisions of cases* The judicial power “is the 
power of a court to decide and pronounce a judgment and carry 
it into effect between persons and parties who bring a case be- 
fore it for decision.” 3 And, ordinarily, a court reaches its judg- 
ment by the application of existing law, but when a case is pre- 
sented for which there is no existing rule the court must either 
refuse to decide it or else formulate a new rule for its determina- 


i Enacted law, or that law of a 
state which is formulated by legisla- 
tion, is the subject of Chapter 6, in- 
fra, 

£ The term “decisional law” has 
been borrowed from Bowman and is 
used here because of its descriptive 
force. This form of law, as it exists 
in the United States, is more common- 
ly designated as common law, unwrit- 
ten law, case law, courthouse law, or 
judge-made law. However, the term 
“unwritten law” is misleading be- 
cause decisional law is written to the 
extent that it is contained in printed 
reports of adjudications and com- 
ments upon it; and the term “un- 


written law,” if used in reference to 
the law of a state having an “unwrit- 
ten” constitution, may include more 
than just decisional law as an un- 
written constitution may consist in 
part of enacted law. On the other 
hand, the terms “case law” and 
“judge-made law” may be used to in- 
clude interpretations by the courts of 
enacted law, and, “the case law that 
is produced by way of judicial inter- 
pretation of the enacted law, though 
decisional in its form, is merely the 
enacted law as authoritatively de- 
termined by the courts/* Bowman, 

p. 211. 

a Miller, Const, U.S., p, 314 ; 
Black’s Law Dictionary, p. 1033, 
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tion. If the latter course is pursued the process is judicial legis- 
lating and the result is a decisional rule of law. A great deal of 
Anglo-American law consists of rules produced by the judiciary, 
particularly during that stage of history when the fundamental 
principles of such law were being evolved and before the system 
thereof was developed to the point where the functional divisions 
of government acquired recognized signification and the legisla- 
tive, judicial, and executive powers became vested in distinct and 
comparatively exclusive departments. These decisional rules 
have been molded, largely, from the customs and beliefs of the 
people and have been formulated by the courts to meet needs 
crystallized in cases brought before them. 4 


ROMAN CIVIL LAW 

23. The Roman Civil Law, formulated by judicial decisions and 
legislative enactments, and the English Common Law, con- 
stitute the two most influential systems of municipal law. 
The former is that system which was developed into the 
law of the Roman Empire. 5 

“Between them these two systems cover nearly the whole of 
the civilized, and most of the uncivilized world. Only two consid- 
erable masses of population stand outside — the Muselman East, 
that is, Turkey, North Africa, Persia, Western Turkistan, and 
Afghanistan, which obey the sacred law of Islam, and China, 
which has customs all her own. * * * [These] two systems, 

which had their origin in small communities, the one an Italian 
city, the other a group of Teutonic tribes, have been extended 


4 “Courts at the present time, how- 
ever, do not make law freely and at 
large, as does a legislature. Their 
primary function is to decide cases 
and any new rules which they may 
adopt or originate in doing so are in 
the nature of a by-product of the de- 
cision, In changing old or making 
new law, they are not free to follow 
their own ideas of what would make 
for popular welfare. They are con- 
fined to the consideration of the case 
in hand, and in deciding it they are 
restrained and circumscribed by any 
applicable statute, established com- 
mon-law principles and the tradition- 


al technique of judicial action. Their 
chief means of developing new law is 
that of extending the existing law by 
analogy to new situations. * * * 
Although formerly much controvert- 
ed, the fact is becoming generally rec- 
ognized that courts do, in this man- 
ner and to this extent, make law.” 
Bowman, p. 56. 

5 “Civil Law/’ “Roman Law/* and 
“Roman Civil Law” are convertible 
terms meaning the same system of 
jurisprudence, hut the term “civil 
law” is also used to denote “that di- 
vision of municipal law which is oe^ 
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over nine-tenths of the globe,” 6 The Roman civil law (jus civile 
Romanorum ) originated in the primitive customs of the prehis- 
toric city of Rome, and after centuries of development culminat- 
ed in a code compiled and given legislative enactment during the 
reign of Justinian (527 to 565 A.D.). 7 

It has been said that the Roman system of law “begins, as it 
ends, with a code ,” s a “code” being “a systematic restatement in 
statutory form, with or without revision, of a body of law which 
has previously existed wholly or partly in non-statutory form.” 6 
In about 450 B.C., the law of Rome was given the contour of a 
code by the enactment of the Twelve Tables and these were re- 
garded as the base of Roman law down to the Code of Justinian. 
The reign of Justinian began in 527 A.D., and at that time the 
law was composed of two accumulated masses: the jus vetus, or 
old law, the development of which had been completed in the 
third century A.D., and the jus novum, or new law, which had 
been developed by subsequent judicial decisions and legislative 
enactments. The jus vetus included: (1) the primitive jus 
civile, based on custom and the Twelve Tables; (2) the statutes 
(leges and plebiscita) , enacted by the popular assembly during 
the republic; (3) the annual decrees (edicta) , dating from the 


cupied with the exposition and en- 
forcement of civil rights as distin- 
guished from criminal law” Black's 
Law Dictionary, 3d. Ed., p. 332. 

b Bryce, Studies in History and Ju- 
risprudence, p. 74, But see, Amos, 
Boman Civil Law, p, 415, “Moham- 
medan law is nothing hut the Boman 
law of the Eastern Empire adapted 
to the political conditions of the Arab 
dominions.” 

“The total population of the earth 
is some XS0Q millions; the Anglican 
system now shapes the legal relations 
of some 300 millions of persons ; the 
Bomanesque, of some 300 millions ; 
and the Mohammedan, of some 250 
millions ; or between the three, about 
one-half of the world's population In 
all. All three systems have shown 
themselves strikingly adaptable, each 
in its own way, to its opportunities. 
Doubtless the most meritorious and 
adaptable will expand and survive 
the longest, 1 ' Wigmore, Panorama of 


the World's Legal Systems, Library 
Ed., pp. 1100-1108. 

? “Boman history is usually divid- 
ed into the following periods: (1) 
The kingdom (753-509 B,C.) ; (2) the 
republic (509-27 B.C.) ; the ‘repub- 
lican 1 empire, or principate, from Au- 
gustus to Diocletian (27 B.G.-2S4 A. 
B.) ; (4) the ‘monarchical' empire, or 
dominate, from Diocletian to the re- 
moval of the capital to Byzantium 
(Constantinople) under Constantine 
(284-334); (5) the ‘dual’ monarchical 
empire, in the East and in the West, 
from the removal of the capital to 
the fall of Borne (364^76) ; (6) the 
Eastern Boman Empire, from the 
fall of Borne to the fall of Constan- 
tinople (476-1453); (7) the medieval 
Western Boman Empire, from 
Charlemagne to Napoleon (800-1800),” 
Bowman, p, 126, note, 

a Maine, Ancient Law, p, L 

9 Bowman, § 70, p, 125. 
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time of the republic, promulgated by the praetor, the supreme 
judicial magistrate of the republic elected annually; (4) the acts 
of the senate (s matus considta) , enacted near the end of the re- 
public and during the first two centuries of the empire; (5) the 
judicial decisions and statutes of the early emperors (deer eta ? 
rescripta, mandata , and edicta , usually referred to by the gen- 
eral term “constitutions”); and, (6) the opinions of the jurists 
(responsa prudentium ), dating from the latter period of the re- 
public and from the early empire and ending early in the third 
century A.D. The jus novum included the decisions rendered 
and statutes enacted under the emperors from the third century 
to the time of Justinian, 10 

The Code of Justinian was a consolidation of the law from the 
time of the Twelve Tables and consisted of three parts: the Code, 
the Digest, and the Institutes. The Code (in twelve books) is- 
. sued first in 528, and revised in 534, was a collection of the de- 
crees of the various Roman emperors from Hadrian (117-138 
AD,) to Justinian, “When issued, they were in most cases not 
intended as legislation, but as published in the Code, they were 
given full legislative force.” 11 The Digest (in fifty books) con- 
sisted of excerpts from Roman legal writers, the earliest writer 
included being Quintus Mucius Scaevola, the teacher of Cicero 
who wrote about 100 B.C., and the latest one being Charisius, 
who wrote about 300 A.D, The greatest part of the Digest was 
from the works of Paptnian, Ulpian, and Julius Paulus, all of 
whom wrote in the half century ending in 230 A,D, The writers 
included “were in nearly all instances practising lawyers who, 
however, performed a function much like that of the judges in 
Common Law courts. Their opinions were cited as authoritative 
in specific cases. A very large part of the Digest is therefore, 
strictly speaking, case law, in which the decision has been gen- 
eralized, but in which the factual basis is significant and deter- 
mining, * # * Although the Digest is sometimes ‘case law’ 

and sometimes purely doctrinal and historical exposition, its pub- 
lication was intended to give the whole huge mass the force of a 


io From the time the Twelve Tables 
were enacted to the reign of Justin- 
ian the imperial part of Boman law 
had been compiled unofficially by the 
jurists Gregorius and Hermogenianus 
in the third and fourth centuries, and 
officially by the emperor Theodosius 
II in the fifth century. These three 


codes were imitated in the legislation 
of the barbarian kingdoms in the 
West and prepared the way for larg- 
er reception of Boman law later, 

iiEadin on Anglo-American Legal 
History, p. 111. 
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legislative enactment.” 1 * The Institutes (in four books) consist- 
ed of material intended as a text for students and constituted an 
introduction to the remainder of the compilation, being a sum- 
mary of the law set forth in the Code and Digest. 

Supplementary of the Code, the Digest, and the Institutes are 
the Novels (noveUae constitutiones post codicem). These are 
the laws and decisions made during the reign of Justinian after 
the completion of the Code. The Novels were never officially 
collected but were added to the other parts of the Code by jurists 
of the Middle Ages and the whole entitled Corpus Juris Civilis 
(body of civil law) . “During the Dark Ages Roman law declin- 
ed, both in the East and the West, almost to the point of extinc- 
tion, but a renewed study of the Corpus Juris Civilis began in 
Italy near the end of the eleventh century and spread rapidly 
over Europe. From the twelfth to the nineteenth century, Ro- 
man law, in some form, was gradually absorbed into the local law, 
or was received in partial displacement of the local law, in most 
of the states of Europe, and during the era or colonization it was 
carried by the colonizing nations to many parts of the world.” 13 

The French Civil Code, 1804, often called the “Code Napoleon,” 
and the German Code, 1900, were founded upon Roman law. 
However, the law of Rome has been supplemented by principles 
from the canon law and the law merchant and has not been 
adopted without modification; and although it has profoundly 
influenced the Anglo-American system, Roman law does not have 
either the practical or the historical importance in the common- 
law countries that it has elsewhere as it was never received in 
England as it was in other countries. 14 


12 Ratf in on Anglo-American Legal 
History, p* 112, 

13 Bowman, § 71, p. 132, 

With modification and In new 
form Homan law “is now in force in 
continental Europe {including Tur- 
key), Scotland, most of Africa, Cey- 
lon, the East Indies, Central and 
South America, Quebec, Louisiana, 
the Panama Canal Zone, Porto Rico, 
[now Puerto Rico], Hawaii, and the 


Philippines. It has also been adopt- 
ed, in part, in Japan, Change of 
sovereignty since Its establishment 
has not in general changed the exist- 
ing basis of civil law, although it has 
modified the methods of its adminis- 
tration*” Bowman, p. 136, 

14 gee Kadin on Roman Law, pp* 
97-101, 477-^79; and, Radio on An- 
glo-American Legal History, pp. 117, 
1 IS. 
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THE COMMON LAW 

24. The Common Law consists of legal precepts adopted, developed, 
and formulated by the decisions of the courts of England 
following the Norman Conquest- 15 

Historical 

England is the only nation in western civilization except Rome 
that has evolved an independent system of law* This law has its 
remote original in the Teutonic, tribal customs of the Angles, 
Saxons, Jutes, and Frisians who left their ancestral homes in 
northern Germany and settled the greater part of Britain during 
the fifth and sixth centuries* A second strain of Teutonic cus- 
toms was added with the invasions of the Danes in the ninth cen- 
tury, and a third by the conquering Normans whose customs were 
basically Teutonic although they contained principles derived 
from the Franks, or French, 

Prior to the Norman Conquest in 1066, ‘There were three main 
bodies of customs in the loosely joined English kingdom: Mer- 
cian law, Wessex law, and Dane law, each having a distinct terri- 
tory wherein it prevailed, though with innumerable local varia- 
tions* While there were many features common to all of them, 
they differed in detail from one former kingdom to another, from 


15 “The term ‘common law 1 Is used, 
In varying senses, to designate: (a) 
Anglo-American law in its entirety, 
as distinguished from the Roman or 
other legal systems ; (b) the decision- 
al or case-law element of Anglo- 
American law as distinguished from 
the enacted element; (e) the deci- 
sional law applied by the English 
courts of law (King’s Bench, Common 
Pleas, and Exchequer) and modern 
courts of like jurisdiction, as distin- 
guished from the decisional law ap- 
plied by courts of equity, admiralty, 
ecclesiastical courts, etc.; (d) the 
older law in England and America, as 
distinguished from provisions intro- 
duced in recent times by statutes or 
judicial decisions* 

"It will be observed that the first 
of these meanings Includes both en- 
acted and decisional law, the second 


excludes enacted law but includes the 
decisional law of all courts, the third 
includes the decisional law of certain 
courts, to the exclusion of that of oth- 
ers, and the fourth refers somewhat 
vaguely to both euacted and decision- 
al law, 

“The use of the term ‘common law* 
ir so many different yet related 
senses is at first confusing, but by 
giving attention to the context in 
which it appears the particular 
meaning intended is usually perceiv- 
ed* Considered in the light of their 
historical background, such contrast- 
ing terms as common law and civil 
law, common law and equity, common 
law and statute law, common law and 
modem law, are readily intelligible, 
although the meaning in each case is 
different*" Bowman, § 102, p* 205. 
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county to county, almost from village to village. The ancient 
customs of the tribes were breaking up into the customs of locali- 
ties and neighborhoods. The English state was hardly more 
than in embryo, and the executive or sanctioning power was but 
weakly developed. There were no distinct judicial tribunals.” 18 
However, a gradual unification of the law and its administration 
began after the Conquest, as the Normans innovated centralized 
government. They confirmed the existing laws and customs to 
the extent consistent with Norman rule, and the communal 
courts were permitted to continue, but a national control of 
public affairs was initiated and the decisions of the existing tri- 
bunals were gradually subjected to the reviewing authority of 
newly commissioned royal courts. This systematization was also 
furthered with the development of such institutions as the King’s 
council, the king’s inquest, the doctrine of the king’s peace, and 
the king’s writ 

The King’s Council 

The king’s council, or councils, consisted of two bodies; the 
great council ( Curia Regis) , composed of the king and his chief 
tenants, the great feudal landholders; and the smaller, select 
council or curia composed of the king’s intimates who managed 
his estates and household. During Norman times the former 
group exercised the entire powers of government, and, as Par- 
liament developed out of its activities, it became the House of 
Lords. Out of the select council, during the twelfth and thir- 
teenth centuries, arose the courts of Common Pleas, King’s (or 
Queen’s) Bench, and Exchequer. 17 It was these courts that 
formulated most of the common law. 

The King’s Inquest 

The king’s inquest was an official method of finding facts by 
the summoning of persons to give upon oath true answers to 
questions asked them. Used at first for administrative purposes, 
it was later made a regular method for determining disputed 
questions in judicial proceedings and from it developed the mod- 
em jury trial. 

The King’s Peace 

A principle of the Anglo-Saxon law was the recognition of 
various truces pertaining to certain places, times, or persons, and 

11 See Bowman, pp. 153-157 ; and 
Bad in on Anglo-American Legal His- 
tory, pp. 44-66. 


16 Bowman, p. 14L 
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of these were the king’s peace, the peace of the church, and the 
truces of different communal courts. Acts done in violation of 
the king’s peace were claimed to be within the jurisdiction of the 
king’s court, and consequently the conception of the king’s peace 
was gradually broadened so as to bring the violations of other 
truces thereunder, thus increasing the power of the king’s court 
and reducing the authority of other tribunals. 

The King’s Writ 

Originally, writs were the executive orders of the king com- 
manding acts to be done by the royal officers or lords, but their 
uses were expanded until, under Henry H (1154-1189) , writs 
were employed to direct the work of the king’s judges and to 
authorize private persons to bring actions before them. Finally, 
writs became the process by which all actions were commenced 
in the king’s court. These writs specified with some particularity 
the nature and subject-matter of the action to be brought, gave 
the court jurisdiction thereof, and ordered the sheriff to compel 
the defendant to appear. Writs so used to originate actions ac- 
quired the title of “original” writs. They were prepared by and 
obtained from the king’s chancery or secretarial department at 
the head of which was the chancellor. Most of the writing done 
in the name of the king, including the drawing and issuance of 
writs, came under the supervision of the chancellor as it was he 
who was charged with the duty of keeping the great seal with 
which official documents had to be impressed. The chancellor 
was also the permanent representative of the king in his Curia. 
‘‘The authority to make writs gave the early chancellors, and 
hence the king, a large control over the rights which might be 
recognized by the judges; the power to make new writs, and 
hence new remedies, was a power to make new rights, and hence 
new law.” 18 Awarded at first according to the apparent jus- 
tice and needs of the case, writs were later granted only accord- 
ing to precedent, but those writs which were established by- 
precedent came to be issued as a matter of course and hence 
known as “writs de cursu” (or of course). The power of the 
king over the issuance of new original writs had met opposition 
and an attempt had been made in the Provisions of Oxford of 
1258, forced upon Henry HE as a result of the Baron’s War, to 
prevent the creation of writs not de cursu except by vote of the 
Great Curia (Parliament) . But, “when Edward I in 1285 issued 
his second group of miscellaneous ordinances in the form of the 


is Bowman, p, 161 . 
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Statute of Westminster II, [13 Edw. I, c. 24] it was specially 
provided that the Chancellor might issue writs in consimili cam 
sub eodem iure cadente , *in situations that are similar to those 
already actionable by writ, and that fall under the same legal 
rule/ ” 19, Cases not “similar to those already actionable by writ” 
were directed to be referred to Parliament, 

Custom 

The pre-existing customs were a very fruitful source of the 
early common law. Many of these were adopted with or without 
modification by the king's judges as rules of decision. Prior to 
the Norman Conquest the local courts had applied customs as 
rules, but the customs varied in different localities, and although 
the king's judges after the Norman invasion professed to admin- 
ister “Custom of the Realm/' there was, actually, no body of 
custom common to all of England, “The truth, therefore, seems 
to be that the royal judges, purporting to administer a common 
law which had only a fragmentary existence, in reality made such 
a law in the exercise of authority derived from the king/' 20 But, 
out of the many divergent pre-existing customs, the king's judg- 
es built up a uniform system of law enforced throughout the 
kingdom, and because its administration was general rather than 
local it became known as the “Common Law” during the reign 
of Edward I (1272-1307)* 

Stare Decisis 

Early in their history the king's judges, consciously or un- 
consciously, tended toward a routine which contributed greatly 
to the establishment of uniformity in the law. This routine was 
that of referring to prior decisions of cases similar to a case to 
be decided for the purpose of learning what custom or rule may 
already have been determined as applicable to such a situation. 21 
Reliance upon previous decisions for the ascertainment of ap- 

included: the Pipe Rolls (from 1130) 
of the Exchequer, but which were 
little more than evidence of debts due 
the king; the Plea Rolls (from 1194) 
which were memoranda of the Court 
of Common Pleas made by the court 
clerks; and, the Year Books (from 
the reign of Edward I) which appar- 
ently began as notes about procedural 
points occurring in the royal courts. 
See, Radln cn Anglo-American Legal 
History, pp, 309, 310, 312, 313. 


19 Rad in on Anglo-American Legal 
History, p. 186. 

The feudal system, an institution 
that also aided considerably in the 
achievement of uniformity in the law 
of England and in the centralization 
of its administration is discussed in 
a following chapter. See § 44, infra, 

so Bowman, p, 172, 

si Early judicial records of which 
diverse research use could be made 
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plicable rules became a judicial habit and finally a custom or rule 
in itself “based upon the importance of certainty and stability in 
the law and the necessity of preserving rights and titles vested, 
and contracts made, on the faith of judicial decisions which were, 
at the time, accepted as correct expositions of the law.” 22 This 
habit which became a rule is now stated in the maxim, “stare de- 
cisis et non quieta movere;" and, more fully expressed, means that 
“when a point or principle of law has been once officially decided 
or settled, by the ruling of a competent court in a case in which 
it was directly and necessarily involved, and more especially 
_when it has been repeatedly decided in the same way, it will no 
longer be considered as open to examination, or to a new ruling, 
by the same tribunal or by those which are bound to follow its ad- 
judications, unless it be for urgent reasons and in exceptional 
cases; ordinarily the rule so established will be adopted in all 
subsequent cases to which it is applicable, without any reconsid- 
eration of its correctness in point of law. * * * Adherence 

to judicial precedents is a cardinal principle in jurisprudence; and 
it is upon this basis that the whole elaborate structure of our 
case-law has been built up.” 23 

The combined effect of the restrictions imposed by Parliament 
upon the writ making power of the chancellor and the limita- 
tions which naturally resulted from the application of the stare 
decisis or precedents doctrine, was an inflexibility in the common 
law system. Its rules became fixed and rigid and its methods in- 
adequate. It could not be adjusted to resolve conflicts between 
new interests which arose as society progressed, and injustices 
resulted. To alleviate these injustices, legal fictions were evolv- 
ed, the equity system was developed, and legislation was resorted 
to. 2 * 


22 Black’s Law of Judicial Prece- 
dents, p, 184. 

According to Blackstone, “it is an 
established rule to abide by former 
precedents where the same points 
come again in litigation, as well to 
keep the scale of justice even and 
steady, and not liable to waver with 
every new judge’s opinion, as also 
because the law in that case being 
solemnly declared and determined, 
what before was uncertain, and per- 
haps indifferent, is now become a 
permanent rule, which it is not in 
the breast of any subsequent judge 


to alter or vary from according to 
his private sentiments, be being 
sworn to determine, not according to 
his own private judgment, but accord- 
ing to the known laws and customs of 
the land ; not delegated to pronounce 
a new law, but to maintain and ex- 
pound the old one,” 1 Bl. Comm, 69. 

23 Black’s Law of Judicial Prece- 
dents, pp, 182, 183. 

24 The equity system and legisla- 
tion are the subjects of subsequent 
chapters; see, respectively, cc. 5, 6. 
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Legal Fictions 

A legal fiction “is an assumption or pretense that a state of 
facts is true, without regard to its actual truth or falsity, em- 
ployed by a court as a means of evading, restricting, or extending 
a rule of law while preserving the appearance that it remains 
unchanged;”* 5 it is “an assumption, for purposes of justice, of a 
fact that does not or may not exist.”* 6 The history of the action 
of trover demonstrates how a legal fiction may arise. Originally 
this action could be brought only by a . loser of goods to recover 
their value from a finder who refused to surrender them upon 
demand. Later, however, when necessity required it, the action 
of trover was permitted to be brought against defendants who 
had obtained the goods by force, theft, fraud, or by any other 
manner. The allegation of a loss and finding would still be made 
but the defendant would not be permitted to deny the allegation, 
whether or not it was true. Thus, the “loss and finding” became 
a fiction and the action of trover a means of relief which, but for 
the fiction, could not otherwise be obtained. Other examples of 
fictions are found in the doctrines holding a husband and wife 
to be one person, and the act of a servant to be the act of his 
master. “In making use of fictions, the courts took what was 
for them the line of least resistance, and made important and 
wholesome and often long overdue reforms in law without ob- 
viously disclosing the fact that they were doing so. * * * It 

seems clear, however, that fictions are wholly out of place in 
modem law.” 87 

Legal Systems Merged mth the Common Law 

In the course of its development large portions of the maritime 
law, the law merchant, and the canon law became merged with 
the common law. Until their consolidation with the common 
law, these were separate legal systems, of independent construc- 
tion. 

Maritime Law 

Maritime law is “that system of law which particularly re- 
lates to the affairs and business of the sea, to ships, their crews 
and navigation, and to marine conveyance of persons and prop- 
erty.” 88 It is international in character. The modem maritime 

85 Bowman, g 94, p. 184. 8? Bowman, pp. 186, 187. 

-.6 Black’s Law Dictionary, pp. 772, 28 36 °- J - § 10 > P- 900 * 

773, citing, Dodo v. Stocker, 74 Oolo. “Maritime law is tkat part of mu- 
95, 219 P. 222, 223, 1923. nicipal law which relates particular- 
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law of England, except for some statutory alteration and mod- 
ification that has been made from time to time, has been de- 
veloped by the courts principally since the fifteenth century from 
maritime and commercial rules of trade which were in general 
use among mariners and traders in the early Middle Ages. 

When commerce began to revive along the northern coast of 
the Mediterranean after the fall of Rome, a need arose for tri- 
bunals to decide disputes growing out of maritime and commer- 
cial interests, and as the rulers and people at large were indiffer- 
ent to this need, the traders themselves established in each of 
the principal maritime cities “Courts of Consuls” with authority 
to adjudge their controversies. During the twelfth and thir- 
teenth centuries such courts were set up in ports and trading 
cities throughout Europe and eventually became known as “ad- 
miralty courts” when, with the maturity of the political organi- 
zations of the different states, the courts of consuls were placed 
under maritime officers called “admirals.” Local maritime 
courts were instituted in England at about the same time as in 
other trading countries, but they lost authority in the fourteenth 
century when the admiral of the fleet and his deputies were 
granted jurisdiction in maritime cases. This departure was given 
greater distinction in the fifteenth century during which the sep- 
arate admiralty courts that had arisen were consolidated into the 
High Court of Admiralty. 26 The maritime law of England is less 
international in character than that of other countries as that 
part of it taken over by the common-law courts was modified by 
them and given a similarity to the remainder of the common 
law. However, that part of it which was left to the admiralty 
court resembles more the general maritime law of the world. 


The Law Merchant 

The law merchant or mercantile law, has been defined as that 
system of rules, customs, and usages generally recognized and 
adopted by merchants and traders, and which, either in its sim- 
plicity or as modified by common law or statutes, constitutes the 
law for the regulation of their transactions and the solution of 


ly to traffic and business on the sea 
and other navigable waters, to ships, 
their crews and navigation, to marine 
contracts, torts, crimes, and property, 
to marine transportation of persons 
find property, and to water-borne 


commerce in general ” Bowman, § 
67, p. 121. 

£9 In the latter part of the nine- 
teenth century, the High Court of 
Admiralty was made a division of 
the High Court of Justice. 
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their controversies. 30 Originating in trade customs, the law mer- 
chant came to be observed internationally by merchants and 
mariners, and during the Middle Ages was administered by spe- 
cial maritime and commercial courts. It comprised both mari- 
time and commercial regulations and applied peculiarly to mer- 
chants. 

In England, the law merchant was first applied as in other 
countries by local maritime and commercial courts, but the 
courts of admiralty after their creation took over the maritime 
part of it leaving that portion which was commercial in character 
as a separate legal system for merchants only. This system was 
administered by special courts down to the seventeenth century 
when the common-law courts began a gradual adoption and modi- 
fication of it which continued until, in the middle of the nine- 
teenth century, the law merchant and the common law became 
completely fused. 

The law merchant or commercial law in the United States has 
been developed within the frame of the common law, as it has 
in England since the two systems were merged, and much of it 
has been codified into statutes in both countries. For example, 
the modem English Law of Bills and Notes, and the Sales of 
Goods Act represent codifications of portions of the law mer- 
chant; and the same is true of the Uniform Negotiable Instru- 
ments Act, and the Uniform Sales Act which have been adopted 
by many States in the Union. 31 

The histories of modem commercial law and modem maritime 
law are quite analogous because of their original sources and 
their mutual purposes of trade regulation; but they differ gen- 
erally in that the former is more primarily concerned with busi- 
ness transactions on land and within a nation, whereas the latter 
is concerned with transoceanic business and with affairs and re- 
lations more often international. 33 


The Canon Law 

The canon law was primarily the law of the Church of Rome 
administered by the courts of that church throughout western 


so Black’s Law Dictionary, 3d* Ed., 
p, 1179. 

si See Kadin on Anglo-American 
Legal History, p. 500. 

For lists of the jurisdictions in 
which the Uniform Negotiable Instru- 
ments Act and the Uniform Sales Act 


hare been adopted, see the appendix 
For a succinct historical treat- 
ment of “The Sea Law and the Law 
Merchant,” see Kadin on Anglo- 
American Legal History, pp. 4S6-501. 
See also, Wigmore, Panorama of the 
World’s Legal Systems, Library Ed., 
pp. 876-925, 
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Europe, including England. It consisted of papal decrees and 
synodical canons. 33 In England, after the Conquest and as a re- 
sult of an ordinance of the Conqueror, the canon law was applied 
by an hierarchy of church courts which looked to the spiritual 
sovereignty of the pope rather than to the secular sovereignty 
of the king. These church courts antedated the king’s courts 
in development, and during the height of 'their power, when they 
had jurisdiction over all matters of a spiritual nature and such 
other matters as they considered to concern the economy of the 
church and the morals of the people, they controlled wills of per- 
sonal property, the settlement of the estates of decedents, mar- 
riage, divorce, charges of felony against clerics, and such offenses 
of the laity as perjury, usury, adultery, fraud, and defamation. 
However, in the sixteenth century, during the Reformation and 
the reign of Henry Vm, the king was declared to be “the only 
supreme head in earth of the Church of England,” 34 and there- 
after church law in England was applied by the courts of the 
English church. But after the Reformation they were gradually 
denied secular authority. “Statutes in the reigns of Henry VTTT 
and Elizabeth deprived them of their jurisdiction in cases of 
crime committed by the clergy. In the following century their 
jurisdiction over perjury, fraud, and defamation was taken away. 
In 1857 their jurisdiction in matrimonial, testamentary, and pro- 
bate matters was transferred to newly created civil courts. All 
that remains to the church courts at the present time is a cor- 
rective jurisdiction over the clergy and the regulation of the in- 
ternal discipline of the Church of England; and even this is sub- 
ject to the supervision of Parliament.” 35 

As the jurisdiction of the church courts was diminished, the 
secular portion of the law they had administered was taken over 
by the common-law courts with the consequence that much of the 
modem law regulatory of probate matters, the administration of 
estates, marriage and divorce is based on principles settled by 
the ecclesiastical courts during the period they controlled such 
subjects. 


33 During the thirteenth and four- 
teenth centuries the canon law was 
compiled and from the sixteenth cen- 
tury this compilation has been known 
as the Corpus Juris Cano?iici. See 
Radin on Anglo-American Legal His- 
Smith Kl.Law 2 &—& 


tory, pp. 103, 104; and Bowman, p* 
201 , 

34 Statute, 26 Hen. VIII, e, 1, 

35 Bowman, p* 202, 

\ 
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Common-law Countries 
The common law has spread to many parts of the world. It 
prevails in England, Ireland, and Wales, the United States (except 
Louisiana, Puerto Rico, the Panama Canal Zone, and Hawaii), 
Canada (except Quebec) , Australia, New Zealand, India (except 
Ceylon) , Gibraltar, and in many islands. In the excepted places 
listed the existing Roman civil law is gradually undergoing modi- 
fication by modern legislation and by the administration of com- 
mon-law judges. 


COMMON LAW IN THE STATES 

25. The basis of the law in every State of the Union, except Lou- 
isiana, consists of the English common law, equity, and 
statutes in effect at the time of the colonization of America 
and their interpretation by the English courts, with such 
modification as has been deemed wise and necessary to 
meet local needs and conditions. 36 


In General 

The laws of the States and of the United States have been 
erected by legislation and decisions upon the foundation furnish- 
ed by English law, as the colonies that formed the United States 
were subject, generally, to such law, but “the common law of 
England is not to be taken in all respects to be that of America. 
Our ancestors brought with them its general principles, and 
claimed them as their birthright; but they brought with them 
and adopted only that portion which was applicable to their situ- 
ation.” 37 

The constitutions of many of the states contain provisions spe- 
cifically adopting the common law “and in doing so frequently 
refer to the ‘Common Law of England’ as it existed at a certain 
date. This date is usually the date of the Declaration of Inde- 
pendence. But in many instances the date set is the ‘fourth year 
of reign of James I,’ i. e., 1607, the date of the founding of the 
first permanent English colony in North America. This is the 


se The common law is the basis of 
tbe criminal law in Louisiana, but 
the civil law of such state is based 
upon Roman law as modified by 
France. “As that state was a French 
province at the time of its acquisi- 
tion, and therefore subject to the Ro- 
man civil law in its French form, the 


same reasons which led to the adop- 
tion of the common law in the other 
states induced the adoption of the 
civil law of France as the basis of its 
legal system.” Bowman, p, 208, 

37 Van Ness v. Pacnrd, 2 Pet 137, 
144, 7 L.Ed. 374, 1829. 

Smith El.Law 2d 
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case in Virginia, Illinois, Indiana, Colorado and other jurisdic- 
tions. Usually, the statement is qualified. The Common Law 
is adopted only ‘so far as it is not repugnant to or inconsistent 
with the Constitution of the United States or the Constitution or 
laws’ of the particular states.” 38 In some states English statutes 
enacted after July 4, 1776, are rejected; in other states, statutes 
enacted in England after 1607, are rejected; in others, no such 
date is given. Those states which have not adopted the common 
law with their constitutions have done so either by statute or 
judicial decision. “These variations, however, seem to have pro- 
duced no substantial difference in the actual course of judicial 
decisions. In all states, the acceptance or rejection of specific 
provisions as' applicable or not applicable to local conditions has 
been the work of the courts; in all states, English decisions, from 
the most ancient to the most recent, are treated with respect as 
enunciations of the law which has been adopted, though not re- 
garded as absolutely binding; in all states, most of the English 
statutes in effect at the beginning of colonization, and few or 
none passed subsequently, are in force without reenactment by 
the state legislature; and in all states, the original inheritance 
of English law has been profoundly modified by legislation or ju- 
dicial decisions. There are thus as many state systems of com- 
mon law as there are states, all manifesting a general likeness 
because of their common origin and extensive borrowing from 
each other, yet diverging from English law and from one an- 
other in many particulars,” 39 

Admiralty 

Vice-admiralty courts commissioned by the king exercised 
jurisdiction over maritime cases in the colonies prior to the Dec- 
laration of Independence, but this jurisdiction was delegated to 
the federal courts when the Union was established, the Consti- 
tution of the United States 40 providing that, “The judicial Power 
shall extend * * * to all Cases of admiralty and maritime 
Jurisdiction.” Therefore the admiralty law of the United States 
is administered by the federal courts uniformly throughout the 
nation as a distinct, independent legal system. 41 

40 Art. 3, g 2, U.S.C.A.Const. 

41 “Article 3, g 2, of tlie Constitution 
extends the judicial power of the Unit- 
ed States ‘To ail cases of admiralty 
and maritime jurisdiction* ; and Arti- 
cle 1, g 8, confers upon the Congress 


38 Radin on Anglo-American Legal 
History, pp. 341, 342. 

33 Bowman, pp. 207, 208. See, also, 
Pope, English Common Law in the 
United States, 24 Hair. Law Rev. 6, 

1910. 
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Ecclesiastical 

The canon law has never been in force in any State because 
of the total separation of church and state in the United States 
and the lack of ecclesiastical tribunals to administer such law. 
However, various subjects which were originally adjudicated in 
ecclesiastical courts, particularly matters such as probate, mar- 
riage, and divorce, have been placed by statutes within the ju- 
risdiction of courts of the States and the courts have construed 
these statutes as authorizing them to adopt such of the prin- 
ciples and practices of the English ecclesiastical courts as are not 
inconsistent with American law and institutions . 48 


Federal 

A federal statute provides, “The laws of the several States, ex- 
cept where the Constitution, treaties, or statutes of the United 
States otherwise require or provide, shall be regarded as rules 
of decision in trials at common law, in the courts of the United 
States, in cases where they apply ;” 43 and, in construing this stat- 
ute, the Supreme Court of the United States has said, “Except in 


power *To make all laws which may be 
necessary and proper for carrying into 
execution the foregoing powers and aH 
other powers vested by this Const! tu- 
tion in the government of the United 
States or in any department or officer 
thereof/ Considering onr former 
opinions, it must now he accepted as 
settled doctrine that in consequence 
of these provisions Congress has par- 
amount power to fix and determine 
the maritime law which shall prevail 
throughout the country.” Southern 
Pacific Co, v. Jensen, 244 TLS. 205, 37 
S.Ct, 524, 61 LJEd. 1086, L.K.A.1918C, 
451, Ann.Cas.l917E, 900, 1917, 

43 “In the American colonies, the 
English Canon Law as regulated by 
the statutes of Henry YIII and subse- 
quent amending acts had a certain 
limited validity in these colonies in 
which, like Virginia, the Anglican 
communion was officially recognized. 
It had, of course, no validity in the 
Puritan colonies of New England 
where an attempt had been made to 
create a new law based on the Bible 


as interpreted by the Puritan divines. 
* * * Echoes of Canon Law 
phrases, such as the famous distinc- 
tion of Peter the Lombard between 
marriages f per verba tie praeaenti’ 
[by words of the present tense] and 
‘per verba de futuro / [by words of 
the future tense] as well as such ex- 
pressions as ‘treating a spouse with 
conjugal kindness/ survive in our 
family law. ‘Benefit of clergy* sur- 
vived briefly in a few states, and re- 
mained in the formulas of statutes 
after it had been abrogated in fact. 
But, outside of these matters, the 
Canon Law can be discovered in the 
United States only in those institu- 
tions which had been almost wholly 
absorbed by the Common Law.” Ra- 
din on Anglo-American Legal His- 
tory, pp. 109, 110, 

431 Stat. 92, K.S, § 721, 2S TXS.CA. 
§ 725. This statute was enacted in 
1789, as § 34 of the original Judiciary 
Act by which the system of federal 
courts was organised. 
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matters governed by the Federal Constitution or by acts of Con- 
gress, the law to be applied in any case is the law of the state. 
And whether the law of the state shall be declared by its Legis- 
lature in a statute or by its highest court in a decision is not a 
matter of federal concern. There is no federal general common 
law. Congress has no power to declare substantive rules of com- 
mon law applicable in a state whether they be local in their 
nature or ‘general/ be they commercial law or a part of the law 
of torts. And no clause in the Constitution purports to confer 
such a power upon the federal courts / 144 Therefore, the initial 
phrase of the statute, “The laws of the several States,” refers to 
both the statutory and decisional laws of the States, and “there 
is no federal general common law.” 


Summary 

The highest court of a state in cases presented to it has the 
responsibility and power of making the final determination of 
what the controlling rule of the state is, whether the process in- 
volves the interpretation and administration of a statute or the 
selection and application of common-law principles, and in re- 
solving controversies not within the ambit of federal regulation, 
the federal courts apply the governing rule of the state in which 
the case originates, whether it be a constitutional, statutory, or 
decisional rule; and, subject to final review and correction by the 
Supreme Court of the United States, the courts of the States ap- 
ply the Constitution, laws, and treaties of the United States in all 


44 Erie B. Co. v. Tompkins, 304 U. 
S. 58 S.Ct 817, 82 LEd. 11SS, 114 
A.L.R. 1487, 1938. This case disap- 
proved and overruled the construc- 
tion given the statute in the ease of 
Swift v. Tyson, 16 Pet. 1, 10 L.Ed. 
865, 1842, in the opinion of which 
Mr. Justice Story wrote: “In all the 
various cases, which have hitherto 
come before us for decision, this 
court have ($ic) uniformly supposed, 
that the true interpretation of the 
'34th section limited its application to 
state laws, strictly local, that is to 
say, to the positive statutes of the 
state, and the construction thereof 
adopted by the local tribunals, and 
to rights and titles to things having 
a permanent locality, such as the 
rights and titles to real estate, and 


other matters immovable and intra- 
territorial in their nature and char- 
acter. It never has been supposed 
by us, that the section did apply, or 
was designed to apply, to questions of 
a more general nature, not at all de- 
pendent upon local statutes or local 
usages of a fixed and permanent op- 
eration, as, for example, the construc- 
tion of ordinary contracts or other 
written instruments, and especially to 
questions of general commercial law, 
where the state tribunals are called 
upon to perform the like functions 
as ourselves, that is, to ascertain, up- 
on general reasoning and legal anal- 
ogies, what is the 'true exposition of 
the contract or instrument, or what 
is the just rule furnished by the prin- 
ciples of commercial law to govern 
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cases presenting questions thereunder and not declared by the 
federal constitution or acts of Congress to be within the ex- 
clusive jurisdiction of the federal courts. 


the ease. And we have not now the 
slightest difficulty in holding, that 
this section, upon its true intendment 
and construction, is strictly limited 
to local statutes and local usages of 
the character before stated, and does 
not extend to contracts and other in- 
struments of a commercial nature, 
the true interpretation and effect 
whereof are to he sought, not in the 
decisions of the local tribunals, hut 


in the general principles and doc- 
trines of commercial jurisprudence.” 

For a discussion of the actual and 
probable effect of Erie R, Co* v. 
Tompkins, and its overruling of the 
doctrine of Swift v. Tyson which had 
stood for ninety-six years, see “The 
Collapse of ‘General* Law in the Fed- 
eral Courts,” hy Charles T* McCor- 
mick and Elvin Hale Hewins, 33 111* 
Law Bev. 126, 1938, 
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THE GENERAL NATURE OF EQUITY 

26. Equity, In Anglo-American law, constitutes the structure of 
legal materials supplementary of the common-law system 
that was developed and applied by the English Court of 
Chancery and the courts succeeding to its powers in the 
British Empire and the United States, 1 


Origin 

In England, power to alleviate the strict rules of law where 
their application would result in injustice, originally vested In the 
king, became delegated to his chancellor and for this reason the 
precepts of equity in Anglo-American law were developed as a 
system distinct from the common law proper administered by a 
separate tribunal under the chancellor. As far back as English 
legal history can be traced the king exercised the prerogative of 
interfering with the ordinary legal procedure in special cases pre- 
senting needs requiring such interference, and consequently, after 
the common-law system had become quite settled, its original 
writs limited, and its remedies inadequate to meet the necessities 
of new circumstances, the council, as representative of the king, 
would often intervene in extraordinary cases upon being petition- 
ed by the subjects affected* However, in the latter part of the 
fourteenth century, these petitions became too numerous for con- 
sideration by the entire council and the custom developed of re- 
ferring them to the chancellor, the king's personal representative 
in the council, with the result that this function of the chancellor 
gradually developed into and became a separate institution recog- 
nized as the Court of Chancery* Thus, although separate, the 

i‘Tn the general juristic sense, the circumstances of the particular 
equity means the power to mitigate case.” McClintock on Equity, (here- 
the rigidity of the application of inafter cited “MeClintock”), § 1 (a), 
strict rules of law by a tribunal hav- p, i* 
ing discretion to adapt the relief to 
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common-law and equity systems had a common origin and the 
authority of the common-law judges and the powers later exer- 
cised by the chancellor were derived from the same source, the 

king . 3 


Development of Equity into a System 

The early chancellors were usually ecclesiastics educated in the 
canon law who professed to base their decisions on the law of 
God or conscience, but after the fall of Cardinal Wolsey in the 
reign of Henry VIH, most of the chancellors were lawyers , 3 
Trained in the relatively rigid traditions of the common law and 
its stare decisis doctrine, the inclinations of these later chancel- 
lors caused the molding of equity into a structure with precepts 
almost as definite as those of the older system. Reports of the 
decisions in chancery began to be published, and although equity 
precedents never obtained the binding force of those in the com- 
mon-law system, chancellors tended to follow the courses de- 
scribed and ascertainable in the records of their predecessors. 
Quite naturally the common-law judges became jealous of and 
opposed to the extraordinary powers of the chancery, and “as 
equity came to be more clearly recognized as a separate system 
of law, and not merely an exercise of the king's prerogative of 
grace, the opposition of the common-law judges to it increased. 


% “The king is the fountain of jus- 
tlce, and general conservator of the 
peace of the kingdom. He is not the 
author or original, but only the dis- 
tributor of justice. He is the stew- 
ard of the public, to dispense justice 
to whom it is due. The original 
power of judicature, by the funda- 
mental principles of society, is lodg- 
ed in the society at large, but as it 
would be impracticable for the peo- 
ple in their collective capacity to 
render justice to individuals, there- 
fore every nation has committed that 
power to magistrates, who with more 
expedition can hear and determine 
complaints, and in England this pow- 
er is with the king and his substi- 
tutes. He, therefore, has alone the 
right of erecting courts of judicature, 
as he possesses the sole executive 
power, in which he is assisted by 
courts acting under his authority. 


Hence all jurisdictions of courts are 
derived from the crown ; their pro- 
ceedings were generally in the king’s 
name ; they pass under his seal, and 
are executed by his officers." 
Browne’s Blackstone’s Commentaries, 
pp. 86, 87. 

3 Concerning the early chancellors, 
Bowman has written that they “bas- 
ed their equity upon the idea that the 
court should compel each individual 
litigant to do that which ‘reason’ and 
‘conscience’ would dictate to a per- 
son in his situation. In accordance 
with this idea, the chancellor, as the 
purveyor of the king’s royal preroga- 
tive of justice, was the ‘keeper of the 
king’s conscience,”’ and, hence, dur- 
ing its early stages, the chancery was 
a “court of conscience." Elementary 
Law, Part I, p. 278. 
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especially when the chancellors began to enjoin the prosecution 
of actions at common law or the enforcement of common-law 
judgments. This opposition came to a head in the controversy 
between Coke and Ellesmere, the chancellor, in the reign of 
James I, when the common-law courts released on habeas corpus 
men imprisoned for contempt in violating an injunction against 
enforcement of a judgment, and even threatened the chancellor, 
as well as the parties who sought his help, with indictment under 
a statute forbidding any one to call in question a judgment of 
the king’s court. The king appointed a commission, headed by 
Francis Bacon, to determine the question, and the report of the 
commission to the effect that the chancellor could enjoin a party 
from enforcing a judgment, but could not affect the judgment 
itself, nor the court which rendered it, furnished the formula un- 
der which the two systems were able to exist side by side in Eng- 
land until the powers of both the common-law courts and the 
chancellors were vested in the high court of justice by the Judica- 
ture Acts ,” 4 

Characteristics of Equitable Jurisdiction and Relief 

“Jurisdiction” ordinarily means the power conferred on a court 
by sovereign authority to consider and determine causes accord- 
ing to law and to enforce its decisions, but “equity jurisdiction” 
ordinarily means, not the power of a court of equity to adjudi- 
cate a particular controversy, but the aggregate of the contro- 
versies in which the court may properly exercise its power to 
grant equitable relief. “If the controversy is one within the ju- 
risdiction of the sovereign, the existence of jurisdiction over a 
particular controversy depends on the presence of two elements: 
Jurisdiction over the subject-matter; and jurisdiction over the 
object of the controversy, if the court is to act in rem, or over the 
persons of the parties, if it is to act in personam. Courts of eq- 
uity, like all other courts, must possess jurisdiction in this sense 
or their decrees are nullities and may be disregarded with impun- 
ity or collaterally questioned in any subsequent proceeding .” 6 

The jurisdiction of equity may attach in almost any branch of 
the law where the circumstances call for the exercise of its sup- 
plementary powers, but because of its relationship to the com- 
mon law the jurisdiction of equity is ordinarily divided into three 
classes: concurrent jurisdiction; auxiliary jurisdiction; and, ex- 
clusive jurisdiction. Its concurrent jurisdiction includes all those 
cases in which the court of equity grants relief for the protection 


* McClintock, p. 6. 


5 McClintock, p. 57. 
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of common-law rights where the common-law remedies for the 
protection of those rights are not adequate. Examples of such 
cases are suits for specific performance of contracts and for the 
prevention of torts to common-law property rights. Its auxiliary 
jurisdiction is available where equitable relief is needed to ob- 
viate some common-law rule of procedure which prevents the 
proof of a right infringed, although such right is recognized at 
common law and the common-law remedy for its violation is ade- 
quate. Examples are bills for discovery and to perpetuate testi- 
mony. The exclusive jurisdiction of equity includes those cases 
in which it recognizes and protects rights which are not recogniz- 
ed at common law; in other words, those cases involving so-called 
"equitable” as distinguished from "common-law” rights, such as 
trusts, equitable liens, and various other equitable estates and in- 
terests. 

As it was administered by the chancellors, equitable relief may 
be distinguished from common-law relief in that the former was 
extraordinary, was granted only in the discretion of the chan- 
cellor, and was effectuated in personam and not in rem. These 
distinguishing features were the chief characteristics of equity 
relief. The historical principle that equitable relief could be ob- 
tained only in special cases where the common-law remedy was 
inadequate furnished the base for the characteristic that such 
relief was “extraordinary.” Common-law remedies were char- 
acterized by their lack of variety, their fixedness and unchange- 
ability, their lack of adaptability to new circumstances, and pre- 
cise and technical rules which governed their use. Ordinarily 
they were confined to the recovery of a sum of money or the re- 
covery of the possession of land or chattels. Thus, the common- 
law remedy could be inadequate either because the relief which 
the court was empowered to grant was not of the kind demanded 
by the situation; the amount of damages could not be determined 
with reasonable accuracy so that it could not be known if the 
recovery would be just; or, the procedure at law could not be 
adapted to meet the needs of the circumstances. In contrast, 
the equitable remedies were characterized by their almost unlim- 
ited variety and adaptability to different situations. Where the 
common-law court could allow only damages in money to a plain- 
tiff for the refusal of the defendant to perform a contract, the 
chancellor could compel the defendant to perform or carry out 
his promise; where the law court could only order a defendant to 
surrender his possession of a tract of land or a chattel, the chan- 
cellor could compel him to do various other acts or restrain him 
from certain conduct. 


§ 28 
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That equitable relief was granted only “in the discretion of the 
chancellor” and could not be demanded as a matter of right, 
meant a “judicial discretion” to be exercised by the application 
of established principles of equity, and the adaptation of the rem- 
edy so as to accomplish the most equitable relief possible under 
the circumstances. Thus, the chancellor could not withhold or 
administer relief merely according to the dictates of his own con- 
science. The historical origin of the equitable powers of the 
chancellor in the king’s prerogative of grace constitutes the 
background of the characteristic that the granting of equitable 
relief was “discretionary” with the chancellor. 

By the principle that equity acted "in personam” and not “in 
rem,” was meant that a decree of the chancellor would direct the 
various parties in a suit to perform such acts as were necessary 
for the accomplishment of justice under the circumstances, and 
if the parties disobeyed the decree they would be punished per- 
sonally for contempt; whereas a court of law would have entered 
a judgment which would have been available against a defend- 
ant’s property rather than against the defendant personally. “In 
modem times, the maxim that equity acts in personam has been 
used particularly in determining the territorial jurisdiction of 
courts acting as courts of equity, but there is a manifest tendency 
today to acknowledge the power of a court of equity to act in rem, 
even where it has not been expressly authorized by statute to do 
so. The doctrine, now apparently well established in this coun- 
try, that a decree in equity on the merits is res judicata in a court 
of law, gives a wide effect to such decrees upon the purely legal 
rights of the parties. Other courts have directly held that the 
power to mold decrees to meet the needs of the parties justifies 
an in rem decree where that alone can give adequate relief .” 6 


0McClmtock, pp. 4S, 49, 

“In many eases, courts of equity 
have been empowered by statute to 
render decrees which shall operate in 
rem, especially with reference to ti- 
tles to land; in other cases this pow- 
er has been assumed without author- 
ity from a statute. 

“While ordinarily the powers of 
the equity courts to give effect to 
their decrees by action in personam 
were more effective than action in 
rem would be, situations developed 
where it was ineffective. The first of 


these situations to demand legislative 
relief was where the legal title of a 
trustee became vested in one incom- 
petent to act as trustee or to convey 
the legal title to a successor. The 
court of equity could appoint a suc- 
cessor to act as trustee, but it could 
not vest the legal title in him, nor 
could it order the title to he convey- 
ed, since the holder had no power to 
convey. To meet this situation, stat- 
utes were enacted in England and 
this country empowering the court 
to make the conveyance, either by an 
officer appointed for that purpose, or 


EQUITY 


Ch, 5 


60 


Equitable Doctrines 

In granting equitable remedies, whether for equitable or legal 
rights, and in enforcing equitable rights, courts exercising equity 
jurisdiction base their actions upon distinctively equitable prin 
ciples, rules and standards collectively called “doctrines,” which 
are peculiar to equity and are not employed by courts exercising 
common-law jurisdiction except by imitation or unless they have 
been extended to such courts by statute. Among these “doc- 
trines” are the equity maxims. 


THE MAXIMS OF EQUITY 

27. The maxims of equity are fundamental principles which have 
been formulated and declared by the courts of chancery 
and used by them as guides in the exercise of their discre- 
tion. 


In General 

The maxims are “historical expressions of the spirit and meth- 
od by which, when the chancery was literally a ‘court of con- 
science,’ equity was extended to new species of wrong and in- 
jury.” 7 However, “the main branches of equity jurisdiction were 
well established before the first attempt was made to state max- 
ims of equity, and the list as then given differed greatly from 
the list as commonly given today.” 8 The authorities are not in 
accord as to just what equitable precepts should be considered 
as maxims, but there is substantial agreement upon the follow- 
ing statements which, by reason of their nature, are divided into 
“enabling” maxims or those that impel the court to grant equita- 


directly by its decree. Similar dif- 
ficulties arose in other cases, particu- 
larly with reference to contracts for 
the sale of land hy nonresident ven- 
dors, so that general statutes were 
passed empowering the court to 
transfer land titles generally by ac- 
tion in rem, and also to terminate 
adverse claims thereto hy decrees in 
rem. 

“So long as courts of equity and of 
law remained separate, the former 
could not act in rem, in the sense of 
affecting by their decrees the rights 
of parties which would be given effect 
in common-law courts, unless that 


power was conferred by a statute or 
the common-law courts had voluntar- 
ily extended recognition. But, when 
the two systems are administered by 
the same courts, and especially when 
they are administered in the same 
proceeding under the codes, the rea- 
son for denying to courts of equity 
the power to act in rem no longer 
exists, and we find them undertaking 
so to act in a variety of situations.” 
McClintock, § 37, pp, 55* 56. 

? Bowman, p. 2S5. 

& McClintock, p, 29. 
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ble relief, and “restrictive” maxims or those that cause the court 
to deny equitable relief or to deal with a matter in the same 
manner as a common-law court would deal with it. 


THE ENABLING MAXIMS:* 

(1) Equity vMl not Suffer a Wrong to be Without a Remedy 10 

This maxim is a key to the early equity system as the chancery 
court arose because of the inability of the common-law system to 
give full justice. It has operated to protect interests similar to 
interests previously recognized and protected by the judiciary but 
for which there was no exact precedent. In such cases chancery 
has given the relief required by the situation, where possible. 

(2) Equity Regards that as Done which Ought to be Done 

This precept is most often used “in connection with the princi- 
ple of equitable conversion, by which equity adjusts the rights and 
obligations of persons with reference to a particular thing to con- 
form to what they would have been had the direction of a will or 
contract for its sale been performed.” 11 Generally, it applies 
“when the holder of the legal estate [in land] owes a duty, legal 
or equitable, to convey it to another or to hold it for his use and 
benefit. By treating what ought to be done by him as if it were 
already done, chancery gives the person to whom the duty is 
owed all the substantial advantages, and incidentally the burdens, 
of ownership, with the exception, of course, that he does not have 
the legal title. Thus, in the case of a contract for the sale of 
land, of such nature that each party is entitled to specific per- 
formance as against the other, the purchaser is regarded, from 
the moment the contract is made, as the equitable (though not 
the legal) owner of the land, and the vendor is regarded as the 


0 The proverbs that “Equity acts in 
personam and not in rem,” and 
“Equity acts specifically, and not by 
way of compensation,” are listed by 
some commentators as enabling max- 
ims, but according to others they are 
mere descriptions of the usual proc- 
esses of equity rather than principles 
to be applied in the decision of con- 
troversies. See McClintock, p. 29, 
note. 

io The ordinary meaning of this 


maxim “must be greatly qualified if 
it Is to he accepted as a statement of 
principle on which courts of equity 
act. Equity does not undertake to 
redress wrongs which are violations 
of moral, as distinguished from legal, 
obligations, but the final test to dis- 
tinguish a legal from a moral obliga- 
tion is whether it will be enforced, 
or at least recognized as binding, by 
courts.” McClintock, p. 42, 

ii McClintock, p. 30* 
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equitable owner of the money; the latter holding title to the land 
merely as a security for the payment of the money, and the form- 
er holding the money as security for the delivery of a deed to the 
land. This is one of the two forms of what is known as the 
‘equitable conversion’ of land into money and of money into 
land. The interest of each party is regarded as subject to the 
rules governing the kind of property which he is entitled to re- 
ceive from the other. In the absence of an agreement to the con- 
trary, the purchaser is entitled to the possession of the land or 
to the rents and profits derived from it, and the vendor is enti- 
tled to interest on the unpaid money. If the purchaser should 
die before receiving the deed, his right to obtain title to the land 
passes as real property to his heir or devisee; and if the vendor 
should die before he receives the money, his right to demand 
payment passes as personal property to his executor or adminis- 
trator. The second kind of equitable conversion occurs when a 
deed or will directs that land be sold for money, or that money be 
expended for land. Here, as in the previous case, the land in the 
hands of the trustee or executor is governed by rules applicable 
to personal property, and the money to be expended for land is 
governed by the rules pertaining to real property .” 12 

(3) Equity Looks to the Substance Rather Than to the Form 
In other words, an equity court in determining the rights of the 
parties to a transaction does not take the form thereof as con- 
clusive but goes to the substance of it and administers relief on 
the basis of what the parties actually intended their relation to 
be. “Thus, a mortgage, at common law, is in form a convey- 
ance, but courts of equity, looking to the substance, hold that it 
is merely a security, and that in consequence the mortgagor has 
an equity of redemption. An agreement under seal is binding at 
common law without consideration, but equity refuses to give 
specific performance of a sealed agreement unless there is a con- 
sideration. A deed defective at common law from lack of a seal 
or otherwise may be treated in equity as a contract to convey; 
and similarly a defective mortgage may be treated as an equita- 
ble lien. Agreements for money penalties and forfeitures of 
property for failure to pay money are enforced according to their 
letter at common law, but equity gives relief against them upon 
payment, with interest, of the amount actually due .” 13 


is Bowman, pp. 290, 291. 


is Bowman, p, 292. 
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(-0 Equity Imputes an Intention to Fulfill an Obligation 

Hence, when a person promises to do some act, equity will as- 
sume that he intends to do it until the contrary is shown and if 
he does something which may be regarded as a partial perform- 
ance of his promise equity will so treat it. “It is a polite way of 
saying that, whenever a person is under obligation to appropriate 
property to a particular use, and has property which may be so 
appropriated, equity will compel him to make the appropria- 
tion .” 14 


(5) Equality is Equity 

That is to say, where either assessments or benefits must be 
distributed among several, equity will apportion them equally so 
far as possible. For example, in the settlement of the affairs of 
an insolvent partnership or corporation, surplus assets remaining 
after payment of secured or preferred creditors will be divided by 
equity among the unsecured creditors in proportion to the 
amounts due them; and if the estate left by a decedent is not suf- 
ficient to pay the debts and legacies in full, legacies of the same 
class will be reduced proportionately to provide for the payment 
of the debts. The principle has been incorporated in modern in- 
solvency and bankruptcy acts. 

THE RESTRICTIVE MAXIMS: 

(6) Equity Aids the Vigilant, not Those Who Slumber on Their 

Rights 

This principle applies where a person has delayed asserting a 
claim against another person until the circumstances have chang- 
ed or the latter has acted so as to be prejudicially affected by the 
delay. In such a case equity will hold the claimant guilty of 
laches and deny him relief. Where there is no applicable “stat- 
ute of limitations,” that is a statute limiting the period within 
which a claim may be asserted or sued upon after it has arisen, 
the effect of a delay by a plaintiff in commencing suit is deter- 
mined in equity, not by a definite rule specifying the time within 
which such suit must be brought, but by the principle that a pro- 
ceeding must be instituted within a time which is reasonable un- 
der all of the circumstances, the most determinative factor be- 
ing the prejudice that may result to the defendant because of 
the delay. Consequently the period expiring from the time a 


1* MeCliDtoek, p. 31. 
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right to sue originates until the time when suit is brought and the 
effect of such period upon the right of the plaintiff to sue, will 
vary with the facts of different cases. However, where an equita- 
ble claim has not been asserted within a period equal to that 
limited by a statute applicable to common-law actions, the delay 
will generally be held to constitute laches, whether or not the 
adverse party has been prejudiced thereby . 13 

(7) He Who Comes into Equity Must Come with Clean Hands 

This maxim means that a plaintiff who has been guilty of in- 
equitable conduct in the same matter concerning which he asks 
relief against inequitable conduct of the defendant will be denied 
remedy. No person can obtain affirmative, equitable relief in re- 
gard to a transaction in which he has himself been guilty of in- 
equitable conduct. Thus, a plaintiff seeking relief from a fraud 
committed by defendant must not have committed any inequity in 
the same affair, or equity will not aid him. 

(8) He Who Seeks Equity Must do Equity 

Consequently, a person seeking the affirmative aid of an equity 
court may be required as a condition of his obtaining equitable 
relief to do such acts as chancery deems just and therefore re- 
quired with respect to the matter although otherwise he could 
not be compelled to perform such acts. Plaintiff coming into eq- 
uity must not only have "clean hands,” or be free from inequita- 
ble conduct, but he must also do all that equity may consider on 
his part as right and fair in the transaction . 10 


*5 “The original statute of limita- 
tions did not apply to suits in equity. 
But in cases where the chancellors 
were asked to give equitable protec- 
tion to a legal right, they adopted the 
practice of holding that a delay in 
the assertion Of the right which 
would bar an action at law thereon 
under the statute of limitations 
would ordinarily amount to laches 
which precluded relief in equity* 
The effect of the practice was that, 
in cases where the delay was less 
than that which would bar an action 
at law, the defendant must show that 
it was unreasonable under the cir- 
cumstances ; delay of a longer period 
would bar relief, unless plaintiff 
could affirmatively show that it was 


reasonable. Later statutes of limi- 
tations apply to suits in equity as 
well as to actions at law. While 
equity courts cannot disregard these 
statutes by entertaining a suit after 
the term fixed by the statute has ex- 
pired, they still may find a delay less 
than the time fixed by the statute to 
be unreasonable and prejudicial, and 
therefore to preclude recovery*” Me- 
Clintock, pp. 40, 41* 

is “The most common class of cases 
where the maxim is applied is where 
the plaintiff seeks to recover prop* 
erty, quiet title thereto, or cancel an 
instrument, and it appears that he 
has received in connection with the 
transaction some benefit which will 
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(9) Where There are Equal Equities, the Law uMl Prevail 

Therefore, if two or more persons to a controversy in chancery 
have equitable rights in the subject-matter of equal merit and 
one of them has the legal right thereto, the chancellor will re- 
fuse to grant relief against the holder of such legal right in fa- 
vor of the others. The result, then, is the same as if the pro- 
ceeding had been brought at law in which event the legal right 
would prevail. 

(10) Where There are Equal Equities, the First in Time Will 

Prevail 

Thus, if two or more persons to a controversy in chancery have 
equitable rights in the subject-matter which are of equal merit, 
except as to time of origin, and none of the parties has the legal 
right thereto, equity will not give relief against the holder of the 
oldest claim in favor of the others. The result is that the oldest 
right prevails. 


(11) Equity Follows the Law 

This maxim results from the historical fact that equity de- 
veloped because of inadequacies of the common-law structure 
and as a supplement thereto; it was not intended to supersede 
the older system. Therefore, as chancery would give complete 
relief upon taking jurisdiction pf a controversy, it necessarily 
applied common-law rules where it could consistently do so, 
hence the maxim. However, “the maxim that equity follows the 
law is disregarded much more frequently than it is applied; nec- 
essarily so, since equity is a system for the correction of the de- 
fects in the law. When equity is giving specific relief for the pro- 
tection of legal rights, it generally will follow the law in deter- 
mining what those rights are. In determining the rights of par- 
ties claiming equitable interests in property, equity will often 


result in his unjust enrichment if he 
is permitted to obtain the relief while 
retaining- the benefit. Thus one who 
seeks to cancel an outstanding tax 
deed will be compelled to repay the 
amount of the tax lien which was 
discharged by the tax sale; in a suit 
to quiet title against one who has 
been in possession in good faith un- 
der color of title, or because of mis- 
take, plaintiff may be compelled to 
reimburse the latter for the value 
Smith El.Law 2d— 5 


of permanent improvements placed 
upon the premises or taxes paid 
thereon; one who seeks to cancel 
an instrument for fraud or illegality 
may be compelled to repay the con- 
sideration he has received, with legal 
interest. But plaintiff cannot be com- 
pelled to reimburse the defendant 
for expenditures he bas made unless 
they have resulted in a benefit to 
plaintiff.” McClmtoek, pp. 31, 82. 
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follow the analogy of common-law estates, but, if it considers it 
to be equitable to depart from that analogy, it will do so." 17 

Summary 

As the maxims are contradictory and not absolute or peremp- 
tory, they may be confusing unless it is remembered that they 
are the products of the equity system in operation, used by its 
judges largely as guides, and that they are not the causes of 
that system. The maxims are the proverbs of equity, generaliza- 
tions formulated by chancery decisions, and because they are 
such, like most if not all generalities, they are not completely 
true. However, they may be useful if properly understood, and 
“it may be true that he who has fully comprehended the mean- 
ing attached to these maxims by courts of equity has an in- 
sight into the essentials of equity jurisprudence." 18 

EQUITY IN THE COLONIES AND THE UNITED STATES 

28. The equity system of England was generally adopted in the 
original English colonies in America and in the later States 
as a part of their law, but the administration thereof by 
a court separate from the common-law courts was not so 
generally adopted. 

Included in the law which the English colonists carried to 
America was the equity system developed in England by the 
chancellors, but in many of the colonies opposition to the king re- 
sulted in opposition to the chancellor as a royal appointee, and 
in most of them there was a conflict for control of the admin- 
istration of equity between the popular legislatures and the royal 
or proprietary governors. “Where the governors prevailed, they 
exercised the power themselves, or appointed chancellors to do 
so. Where the legislature prevailed, the administration of the 
system was vested in local courts, often the same courts as were 
already exercising jurisdiction in common-law cases.” 19 When 
the Government of the United States was established the Consti- 
tution 20 provided that, “The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or which shall be 
made, under their Authority.” Therefore, the jurisdiction of the 

17 McClintock, p. 30. 19 McClintock, pp. 6, 7 . 

is MeClintock, p. 31, citing 1 Pom- 20 Art 3, § 2, U.S.C.A.Const. 
eroy, Eq. Jur, § 363. 


Smith El.Law 2d 
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federal courts was made to include suits in equity as well as ac- 
tions at law, but the two systems have always been administered 
by the same courts and judges, rather than by separate tribunals 
as was the case in England* However, “the provision of the first 
judiciary act [1 Stat 73] and of its successors, that procedure in 
the federal courts should conform, as nearly as might be, to that 
of the courts of the state in which they sat, never applied to pro- 
cedure in equity and until September 16, 1938, when the 
Federal Rules of Civil Procedure went into effect, equity was ad- 
ministered by the federal courts in the various states as a uni- 
form system governed only by the precedents of the English 
chancery court, except as modified by equity rules promulgated 
from time to time by the United States Supreme Court, whereas 
the procedure for actions at law in the federal courts varied ac- 
cording to the procedure for such actions obtaining in the courts 
of the various states, 

THE FUSION OF LAW AND EQUITY 

29* Legislation adopted in England, the United States, and a ma- 
jorlty of the States, has combined the formerly separate 
common-law and equity procedural rules and methods into 
single systems administered by the same systems of courts. 

In General 

Originally, actions at law and suits in equity were governed 
by distinct systems of procedural rules, that is, there was a dis- 
tinct procedure for each, but during the nineteenth century move- 
ments arose in England and the states against such complexity 
and legislative simplification resulted. However, the extent to 
which the formerly separate systems of procedure have been uni- 
fied varies in different jurisdictions. 

The English Judicature Acts of 1873 and 1875, which went into 
effect in 1875, united all the principal tribunals into one Supreme 
Court of Judicature, and provided that, in each division of such 
court, law and equity should be administered concurrently under 
a single, simplified code of procedure, and that, in case of con- 
flict between rules of equity and common-law rules applicable to 
the same matter, the rules of equity should prevail. 

In 1934, Congress passed an enactment 5 ^ which authorized 
the United States Supreme Court to unite the rules governing 

n McClintock, p. 7. 1, 2, 48 Stat. 1064 , 2S U.S.C.A, §§ 

*3 Act of Jane 19, 1934, e. 651, 7230, 723c. 
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suits in equity and actions at law in the federal courts; and pur- 
suant to this statute “the Court has united the general rules pre- 
scribed by it for cases in equity with those in actions at law so as 
to secure one form of civil action and procedure for both.”* 3 
These regulations, entitled the “Federal Rules of Civil Proced- 
ure,” 24 became effective September 16, 1938, and superseded all 
prior laws in conflict with them. “These rules govern the pro- 
cedure in the district courts of the United States in all suits of a 
civil nature whether cognizable as cases at law or in equity.” 33 
Rule 2 provides that, “There shall be one form of action to be 
known as ‘civil action.’ ” However, “these rules do not apply to 
proceedings in admiralty,” 26 so the forms and modes of proceed- 
ing in suits of admiralty and maritime jurisdiction are still gov- 
erned by a separate system of rules promulgated under another 
statute. 27 

Procedural regulations differ in the several states, but most of 
them have adopted legislation abolishing the formal distinctions 
between suits in equity and actions at law, and “the tendency of 
the present age is strongly toward the obliteration of the separa- 
tion between common-law and equity jurisdiction.” 2 * 


23 From a letter by Mr, Charles B. 
Hughes, Chief Justice of the United 
States, with which the Federal Rules 
of Civil Procedure adopted by the 
Supreme Court were transmitted to 
the Attorney General, who, under the 
Act of June 19, 1934, had the duty of 
reporting the rules to the Congress. 

24 Rule 85, 28 U.S.C.A. following 
section 723c, 

25 Rule 1, 28 XLS.UA. following 
section 723c. 

26 Rule 81(a) (1), 2S U.S.C.A. fol- 
lowing section 723c. 

2*7 See R.S. | 913, 28 U.S.C.A. § 723. 

23 Bowman, p. 281. 

“Codes or practice acts purporting 
to abolish the formal distinctions be- 
tween actions at law and suits in 
equity were adopted in the following 
states in the years indicated: Ari- 


zona, 1864: California, 1850; Col- 
orado, 1877; Connecticut, 1879; Il- 
linois, 1933; Indiana, 1852; Idaho, 
1864; Kansas, 1S59; Minnesota, 
1851; Missouri, 1849; Montana, 
1865; Nebraska, 1855; Nevada* 
1860 ; New Mexico, 1897 ; New York, 
1848; North Carolina, 1868; North 
Dakota, 1862; Ohio, 1853; Okla- 
homa, 1890; South Carolina, 1870; 
South Dakota* 1862; Utah, 1S70; 
Washington, 1854; Wisconsin, 1856; 
and Wyoming* 1869; and in the Ter- 
ritories of Alaska, 1900, and Puerto 
Rico, 1904. In Alabama, Arkansas, 
Delaware, Mississippi, New Jersey, 
Tennessee, and Vermont separate 
courts of equity are still maintained. 
In the other states the formal dis- 
tinction between law and equity suits 
is maintained to a greater or less ex- 
tent, but me two systems are admin- 
istered by the same courts* as is the 
case in the federal judiciary system.” 
McClintock, pp. 7, 8, note. 
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IN GENERAL 

30. The enacted law of a state is that part of its positive law 
which has been formulated by legislation, as distinguished 
from adjudication, except that it includes such judicial de- 
cisions as constitute authoritative interpretations of legis- 
lation. 1 


Nature 

Legislative power is “lawmaking” power and therefore a part of 
the ultimate, sovereign power in a state. As such, it is manifest- 
ed in one of the United States whenever the people thereof amend 
their constitution or ordain a new one. However, the most num- 
erous illustrations of enacted law in the States and the United 
States are the statutes enacted by the legislative departments of 
the governments. Because the legislative power in the States 
and the United States may be authoritatively exercised in more 
ways than one, the enacted laws thereof subdivide into the fol- 
lowing classes: (1) federal and state constitutions; (2) federal 
and state statutes, or acts; (3) federal treaties; (4) executive 
orders and proclamations of the President and of the State Gov- 
ernors, as authorized by statutes; (5) administrative regulations 
of heads of departments, boards, and commissions, when author- 
ized by statutes; (6) ordinances of the subdivisions of the States, 
such as cities and villages; and, (7) rules of courts regulating the 
manner of conducting proceedings before them. 


i The term “statutory law” is some- 
times used in referring to the enact- 
ed law of a state, hut in the strict 
sense a statute is “a particular law 
enacted and established by the will 
of the legislative department of gov- 
ernment,” [Black's Law Dictionary, 
3d. Ed.* p. 1655], and does not include 
such enactments as written constitu- 


tions or treaties. The term “writ- 
ten law” has also been used as syn- 
onymous of enacted law* but is rarely 
used so in modern practice, the term 
“legislation” being preferred* or the 
specific term “constitution,” “stat- 
ute,” or “ordinance ” as the case may 
be. 
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History and Development 
The formulation of laws by enactment through the agency of a 
representative, distinct, and relatively independent legislative de- 
partment of government such as the legislatures of the several 
States and the Congress of the United States, has been brought 
about as the result of gradual developments in England which 
evolved the English Parliament. 3 “The English Parliament is the 


£ Concerning this development* Ka- 
din has said: “We are, most of us, at 
the present day* so accustomed to the 
theory that governmental power is of 
three types* executive, legislative and 
judicial, that we find it hard to think 
ourselves into a situation when this 
division was not commonly used be- 
cause it was unknown. Further, of 
the three powers, the legislative, al- 
though it is officially called merely 
co-ordinate, is in popular contempla- 
tion, so definitely the most important 
that its activity is thought of as pre- 
eminently creating our law. In au- 
c ient societies legi slation is not 
thought of as a function of govern- 
ment, 

“Qur notion of the legislative func- 
tions, again, cannot readily detach it- 
self from the kind of legislative ma- 
chinery which we possess ourselves 
and which most countries in the 
world, except a few recently created 
dictatorships, have adopted. It is of 
English origin. Its characteristic is 
that it consists of two separately or- 
ganized bodies, usually equal in pow- 
er, but not in dignity. In addition, 
there is a single executive who has 
usually only a suspensive veto, hut 
who frequently has the right of sub- 
mitting proposals or advising the car- 
rying out of certain specific or gen- 
eral policies. What the two legisla- 
tive bodies, meeting separately and 
acting successively, agree upon, is a 
statute, a law/ binding on the entire 
citizenry. And the ‘laws* so ‘passed/ 
numbering many hundreds or even 
thousands, are peremptory commands 
to the courts. 


“All this would be quite unintelli- 
gible to the men who laid the founda- 
tions of our legal system and who 
developed it into modem times. Our 
theory of statute law did not begin 
to take shape until the overthrow of 
the Stuarts and the establishment of 
Parliamentary supremacy. The Eng- 
lish Constitution of the eighteenth 
century, idealized and wrongly ana- 
lyzed in Montesquieu’s Spirit of 
Laws, became the symbol of enlight- 
ened freedom and gathered within it- 
self a great deal of the impulsive 
force of the doctrine of Natural Law. 
The breach with medieval ideas was 
really made then and not till then. 
An Act of Parliament was then for 
the first time fully and unquestion- 
ably what its name implies, a de- 
termination made by a body organiz- 
ed specifically to make such deter- 
minations, and ending all controversy 
on whatever subject-matter could by 
reasonable intendment be covered by 
the words of the act. * * * 

“The effect of statutes on the de- 
velopment of English law is one that 
is highly characteristic. The first 
statutes being specifically royal com- 
mands, often as limited in time as in 
persons affected, did not seem to 
create law, as we understand it. 
That is to say, the accepted notion 
was not that there was a great body 
of established law to which each 
statute pro t/mto brought some mod- 
ification, whether by addition or sub- 
traction. It was in the first place 
doubtful whether a statute by itself 
did not expire with the king who had 
issued it. The documents in which 
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model of parliamentary government throughout the world. 
When the American state and federal constitutions were estab- 
lished, the English model was controlling to a considerable ex- 
tent. The theory of separation of powers as set forth by the 
famous Esprit des Lois of Montesquieu was accepted, but it de- 
parted so far from the English model that the executive- — cor- 
responding roughly to the Ministry — had no seats in Congress 
or the Legislature and took no part in the debates of these bodies. 
Otherwise, the general example of the English system was fol- 
lowed. Whether a power is legislative or administrative or ju- 
dicial is determined, not by logical categories, but by the historic 
fact of whether it was a power possessed by the English Parlia- 
ment. If it was so possessed, it is also possessed by American 
legislatures, unless it has been specifically taken away by the 
Constitution. In this way, the rights to summon persons to give 
information, to punish for contempt, to grant divorces, have been 
declared to be powers of the legislatures, even though not ex- 
pressly granted. And some of these Implied powers have been 
claimed even for the federal Congress, despite the constitutional 
declaration that Congress has only specifically granted powers. 
While the upper house of the federal Congress, the Senate, has a 
basis of representation quite different from that of the lower, the 
difference between the upper and the lower houses of most states 
is usually a difference of rank. The Senate is smaller, and mem- 
bership in it confers a slightly greater prestige, although. In fact, 
the Senate has very little legislative pow T er that is not possessed 
by the lower house, generally called the Assembly. The ghost of 


the king speaks for himself and his 
successors are usually charters of 
liberties which were assumed to have 
existed before the king’s reign and 
might therefore well survive it. 
Kings would repeat the ‘good stat- 
utes* of their predecessors, and that 
fact may have rendered it easy to 
rssume that a royal enactment lasted 
Indefinitely and would be enforced, 
or, better, that it was tacitly reaf- 
firmed by subsequent kings, 

“But the Common Law was the 
creation of the king’s courts. They 
had men brought before them by 
writs, and the King’s Chancery, 
which served, supplemented and later 
corrected the king’s courts, would is- 
sue writs to all the king’s liegemen 


for a fee. It was by no means a 
matter of course that every statute 
would justify a writ [on a right 
claimed under a statute]. * * * 
But it soon became the case that 
statutes had this force. In the four- 
teenth century, it was taken for 
granted that, if there was a statute, 
one needed neither a precedent in 
the Chancery nor a closely resembl- 
ing writ. If the statute was present- 
ed, a writ citing its words and basing 
itself on that alone was quite enough. 
The clerks must issue it, as they 
must issue any writ de curm. Other- 
wise they denied justice, and an ac-* 
count would be demanded of them, 
“Statutes thus become a source of 
law in the English system, because 
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the Feudal Magna Curia seems to be chiefly responsible for the 
distinction.” 3 


United States 

The enacted law of the United States embraces: (1) the Con- 
stitution of the United States; (2) acts of Congress; (3) treaties 
of the United States; (4) executive orders and proclamations of 
the President; (5) administrative regulations of heads of depart- 
ments, boards, and commissions; (6) acts of territorial legisla- 
tures, local to each particular territory; (7) judicial interpreta- 
tions of the foregoing by federal and State courts subject to final 
determination by the Supreme Court of the United States; and, 
(8) the rules of practice in the federal courts. 

States 

The enacted law of a state embraces: (1) its constitution; (2) 
the acts of its legislature; (3) executive orders and proclama- 
tions promulgated by its governor; (4) administrative regula- 
tions of state boards and commissions; (5) ordinances of its sub- 
divisions such as cities and villages, local to each particular sub- 
division; (6) judicial interpretations of the foregoing by state 
and federal courts; and, (7) the rules of practice of the state 
courts. 


Legislative Procedure 

A federal or state statute, to be valid, must be enacted in con- 
formity with pertinent constitutional provisions; but it is not nec- 
essary that parliamentary rules of procedure nor the analogous 
rules of the enacting house be strictly followed. 4 During its for- 
mative stages in the legislative process a proposed enactment 
is called a “bill,” and it does not become a “statute” or law until 
it has successfully progressed through the various steps of the 


they are admitted by the courts as 
a means of initiating court action,” 
Radin on Anglo-American Legal His- 
tory, pp. 327, 328, 333, 334. 

3 Radii* on Anglo-American Legal 
History, pp, 63, 64. 

4 In respect to procedural matters 

not regulated by constitutional pro- 
visions, legislatures are subject only 

to such rules as they may prescribe 
for themselves or choose to recog- 
nize. However, parliamentary rules 


of procedure in general use are or- 
dinarily followed, except as to mat’ 
ters regarded by a particular legis- 
lature as requiring special rules. As 
a legislature has the authority to 
change its rules of procedure when- 
ever it may so desire, a statute en- 
acted by it in conformity with per- 
tinent constitutional provisions will 
be sustained by the courts although 
the procedural rules of the legisla- 
tive body may not have been observ- 
ed in the passage of the ace. 
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legislative process. These steps usually include: (1) introduc- 
tion; (2) reference to a committee; (3) readings; (4) vote; (5) 
signing by the presiding officer; (6) presentation to the other 
house wherein the foregoing procedure is repeated; (7) submis- 
sion to, and approval or disapproval by, the executive; and, (8) 
reconsideration by the legislature in case of veto by the executive. 

Ordinarily any member has a right to introduce a bill to his 
house, and the usual practice is to refer the bill to a committee 
after its introduction. The committee then considers it and re- 
fers it back, with reports favorable or otherwise, for considera- 
tion by the house. In several of the states this course is made 
obligatory by the constitution. “As a general rule, bills of any 
kind may originate in either house of a state legislature, and 
may be amended, accepted, or rejected by the other. The prin- 
cipal exception to this rule is m the case of measures for raising 
revenue, which, by the constitutions of most of the states, are 
required to be first introduced in the lower or more numerous 
branch of the legislature. 5 But such a constitutional provision 
applies only to bills to levy taxes, in the strict sense of the word, 
and not to bills for other purposes which may incidentally raise 
revenue. The constitutions of many of the states require that 
a bill, before it shall become a law, shall be read a certain num- 
ber of times (usually two or three) in each house. In respect 
to the manner of such reading, the provision is considered mere- 
ly directory; but not so with regard to the fact of its being read. 
If the constitution is not obeyed in this particular, the statute is 
void.” 6 The sovereign intendment behind such provisions is the 
procurement of due deliberation at this stage of the enactment 
proceeding. 

To become a law a bill must be approved by a vote of the nec- 
essary majority of both houses of the legislature. “In some spe- 
cial cases a majority of two-thirds or even three-fourths is pre- 
scribed* But ordinarily a simple majority is enough. If the con- 


5 (The Constitution of the United 
States, art, l, § 7, cl, 1, U.S.C.A. also 
requires that, “All Bills for raising 
Revenue shall originate in the House 
of Representatives.”) 

6 Black, p. 357. “In a considerable 
number of the states, the constitu- 
tion provides that the three readings 
of a bill may be dispended with in 
case of ‘urgency* by a vote of two- 


thirds or three-fourths of the mem- 
bers of the house where the measure 
is pending. When such an occasion 
arises, it is for the house alone to de- 
termine whether there is such ‘ur- 
gency* as to justify the passage of 
the bill without reading or with less 
than the usual number of readings. 
This Is a question which will not be 
inquired into by the courts,” Black, 
p. 358, 
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stitution provides for a vote by a majority ‘of the members' or 
‘of the whole representation/ this is imperative. But if the re- 
quirement is simply that there shall be a majority, it is under- 
stood that a majority of those present and voting (provided they 
constitute a quorum) will be sufficient. But whatever the con- 
stitutional requirement may be, it is absolutely necessary that 
the bill should receive the concurrent votes of a sufficient num- 
ber of the members of each house to enact it into a law. If this is 
not the case, it never becomes a statute of the state, and the 
courts are not bound to regard or obey it. Moreover, the same 
act must be passed by both houses in the same identical form, 
and in that form it must be submitted to the governor in order 
to become a law /’ 7 Having been duly passed by the requisite 
majorities of the legislature, engrossed, and attested by the pre- 
siding officers of the legislative houses, a bill is submitted to the 
executive for his approval or veto. If approved by the executive, 
the bill becomes a law; if vetoed, a bill does not become a law un- 
less it is enacted over the disapproval of the executive by the 
legislative majority required in such cases, but “such passage 
makes it ipso facto a law.”* 

CLASSIFICATION OF STATUTES 

31. Statutes divide into different classes, according to their form, 
the time of the acts on which they operate, the persons 
whom they affect, the territory within their force, their ob- 
ject, their effect as to acts in compliance or not in compli- 
ance with them, their relation to prior statutes, and their 
relation to the decisional or common law* 


Form 

As to their form, statutes are either affirmative or negative. 
A statute is affirmative in form when expressed in affirmative 
terms; negative, when expressed in negative terms. 


? Black, pp. 358, 359. 
s Black, p. 314. 

A statute of complete form usually 
contains the following parts: (1) A 
title, briefly indicating its nature ; (2) 
A preamble, beginning with “Where- 
as,” and indicating the reasons for 
the statute, and possibly its general 
effect; (3) The purview, or body of 
the statute, generally beginning with 
“Be it enacted.” To various other 


parts or clauses of a statute descrip- 
tive terms are also commonly attach- 
ed by lawyers. Thus, the clause be- 
ginning with “Be it enacted,” and 
ending with “that,” is termed the en- 
acting clause; a passage explaining 
the meaning of words or terms used 
is called an interpretation clause; 
and, passages beginning “Except,” or 
“Provided,” or “Nothing in this act 
shall,” are termed, respectively, ex- 
ceptions, provisos, and saving clauses. 
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Time 

As to the time of the acts on which they operate, statutes are 
either prospective or retrospective. A prospective statute is one 
which applies only to acts which are performed after its enact- 
ment. A retrospective statute is one which applies to acts per- 
formed prior to its enactment. “If a retrospective statute is in 
the nature of an ex post facto law or a bill of attainder, or if it 
impairs the obligation of contracts or divests vested rights, or if 
all retrospective laws are specifically forbidden by the constitu- 
tion of the particular state, such an act will be unconstitutional 
and void, but not otherwise.”* 

Persons Affected 

As to the persons whom they affect, statutes are either public 
or private. A public statute is one which applies to persons in 
general. A private statute is one which applies only to particu- 
lar persons. For example, a law providing pensions for all per- 
sons conforming to .certain conditions is public ; whereas an act 
granting a pension to a particular person is private. Generally, 
public statutes are included in codifications but private statutes 
are not, and the former may be judicially noticed, or noticed 
without proof of them by courts; whereas private enactments 
must be proved in court unless judicial notice of them is requir- 
ed by statute . 10 

Territory 

As to the territory within their force, statutes are either gen- 
eral or local. A general statute is one that applies to the entire 
territory over which the legislature which enacts it has authority. 
A local statute is one applicable only to a limited portion of the 
territory over which the legislature that enacts it has authority. 
The classification of general and local statutes is sometimes con- 
fused with the classification of public and private statutes, but 
their bases are different, the former involving a distinction of 
persons; the latter, a distinction of place. 


Object 

As to their object, statutes are either remedial or penal. 
“Remedial statutes are those which are enacted to afford a rem- 


o Black on Interpretation of Laws, 
2d. Ed., § 115, p. 382, 

The Constitution of the United 
States provides, (Art. 1, § 9, d. 3), 
“No Bill of Attainder or ex post facto 
Law shall be passed;” and, (Art 1, 


§ 10, el. 1), “No State shall * * * 
pass any Bill of Attainder, ex post 
facto Law, or Law impairing the Ob- 
ligation of Contracts.” 

io See McKelvey on Evidence, 4th. 
Ed,, p. 30, 
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edy, or facilitate an existing remedy, or to correct defects, mis- 
takes, and omissions. Penal statutes are those by which pun- 
ishments are imposed for transgressions of the law, civil as well 
as criminal .” 11 

Effect 

As to their effect on acts of persons which are in compliance 
or not in compliance with them, and as to their effect when per- 
sons omit to do such acts as are within their scope, statutes are 
either preceptive, prohibitive, permissive, or directory A stat- 
ute is preceptive or mandatory “when it commands and re- 
quires that certain action shall be taken by those to whom the 
statute is addressed, without leaving them any choice or discre- 
tion m the matter, or when, in respect to action taken under the 
statute, there must be exact and literal compliance with its terms, 
or else the act done will be absolutely void .” 12 Failure to do an 
act required by a preceptive or mandatory statute, which act 
is one of a senes, may render ineffectual a result sought to be 
obtained. For example, failure of persons organizing a corpora- 
tion to do an act required by a mandatoiy provision of the ap- 
plicable law may prevent their association from becoming a de 
jure, as distinguished from a de facto, corporation, although they 
may have complied with various other mandatory requirements. 
A prohibitive statute is one which forbids certain acts, rendering 
such acts unlawful when committed and subjecting the persons 
guilty thereof to the prescribed penalties. A statute “which 
authorizes or permits certain action to be taken by those to 
whom it is addressed or whom it concerns, at their option or in 
eir discretion, but does not imperatively require it, is said to be 
enabling or permissive.”^ A statute “which directs the manner 
m which certain action shall be taken or certain official duties 
performed is said to be directory when its nature and terms are 
such that disregard of it, or want of literal compliance with it 
though constituting an irregularity, will not absolutely vitiate 
the proceedings taken under it .” 14 


Relation to Prior Statutes 
In its relation to existing acts 
tory, declaratory, or original. 

How to Find the Law, 2d. Ed., p, 

181. 

12 Black on Interpretation of Laws, 
2d. Ed., § 147, p. 525. 


a statute may be either amenda- 
A statute is amendatory when 

13 Black on Interpretation of Laws, 
2d. Ed., § 148, p. 525. 

14 Black on Interpretation of Laws, 
2d. Ed., § 149, p. 525. 
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it alters, amends, or supplements an existing act. A statute is 
declaratory or expository in its relation to an existing act when 
its purpose is to interpret or construe, clarify or define, the mean- 
ing of an existing act. A statute which is neither amendatory 
nor declaratory of an existing act is an original statute. 

Relation to Common Law 

Common law may be affirmed or declared, supplemented, or 
superseded by statutes. A statute is declaratory in its relation to 
the common law when it merely affirms principles already exist- 
ing therein. On the other hand an act which is supplementary 
to the common law “does not displace that law any further than 
is clearly necessary. The statute is in general considered as 
merely cumulative, unless the rights or remedies which it creates 
are expressly made exclusive .” 15 However, “the common law 
gives way to a statute which is inconsistent with it; and when a 
statute is designed as a revision, consolidation, or codification of 
the whole body of the law applicable to a given subject, it su- 
persedes the common law so far as it applies to that subject, and 
leaves no part of it in force .” 18 Court-made principles develop 
and are altered gradually and slowly, but by legislation old law 
may be changed or new law created almost instantaneously; 
thus, “legislation tends, with advancing civilization, to become the 
nearly exclusive source of new law.”” 

is Black on Interpretation of Laws, i« Black on Interpretation of Laws, 
2d. Ed., § 111, p. 363. 2d. Ed., § 112, p. 365. 

n Holland, Jurisprudence, p. 65. 
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CHAPTER 7 

THE RANK AND INTERPRETATION OF LAWS 

32. Law as Supreme. 

33. Laws and Their Rank. 

34. Rules for Construction of Statutes. 

35. The Authority and Interpretation of Judicial Decisions. 

LAW AS SUPREME 

32. The principle of “equality before the law 5 * is a characteristic 
of Anglo-American jurisprudence, and governmental of- 
ficials as well as private persons are usually subject to the 
same general legal precepts administered by the ordinary 
courts of justice; but the legal precepts so administered 
are of different rank. 

Law in medieval England was thought of as “something ante- 
cedent and paramount to the state. Hence despite the despotic 
character of the kingly power then and later, abstract theories 
of an absolute and limitless sovereignty have never had the place 
in English constitutional theory which they early obtained and 
long held in other countries.” 1 As Bracton wrote, (about 1250), 
“The king rules under God and the Law.”* .Such philosophy 
constituted at least a part of the background of the conflict be- 
tween the Stuart kings and the courts in the early seventeenth 
centuiy, coming to realization in the Revolution of 1688; and, 
“while the political tenet still remains true that ‘the king can 
do no wrong,' his ‘responsible’ ministers, who conduct the actual 
operations of government in his name, are for the most part sub- 
ject, like unofficial persons, to the ordinary law of the land. In 
most countries the conduct of public officers is judged in accord- 
ance with a special administrative law administered by special 
administrative courts. In England, and consequently in the Unit- 
ed States, such officers are for the most part answerable to the 
ordinary law administered by the ordinary courts; [and the con- 
ception of law as supreme] has made English political develop- 
ment and English political theory, and in consequence the politi- 
cal development and theory of the United States, different from 
those of most of the world. It has also exalted the judicial office 
and the power of the courts — the law is supreme, and the judges 

l Bowman, pp. 203, 204. * De Legibus, f. 5b. 
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are its custodians and interpreters. Wherever English law has 
gone throughout the world, the courts of last resort have always 
a peculiarly powerful and predominant authority in its enuncia- 
tion.” 3 

Consistent with this tradition, the jural law of the United 
States and the municipal law of the several States are supreme 
within their spheres, and all persons are ordinarily amenable to 
them; but, by reason of the constitutional theories and the fed- 
eral and state governments obtaining in the United States, the 
various laws of the different governments are of unequal rank 
and where two rules conflict the higher in rank prevails. 

LAWS AND THEIR RANK 

33. Laws in the United States rank in authority as follows: 

(a) The Constitution of the United States, 

(b) The Statutes and Treaties of the United States, 

(c) The Constitution of the State, 

(d) The Statutes of the State, 

(e) The Local Ordinances, and 

(f) The Common Law. ' 

The Constitution of the United States, as previously shown, 
provides: “This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all Treaties made, 
or which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall he bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 4 Conse- 
quently, if a provision of the federal constitution is applicable to 
a controversy pending before a court, no other law need be 
looked to as the constitution is supreme and governs where per- 
tinent; but as the precepts recited in the federal constitution are 
relatively few in number and general in character, the rule de- 
terminative of litigation is more often of different authority. 
Next to the federal constitution in degree of force are the stat- 
utes and treaties of the United States. These are of co-ordinate 
rank, a later treaty superseding a prior, inconsistent statute; 
a later statute superseding a prior, inconsistent treaty. 
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3 Bowman, p. 204, 


4 Art. 6, U-S-G.A. Const. 
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The constitutions, statutes, and ordinances of the several 
states and their subdivisions are inferior in rank to the federal 
constitution and the valid statutes and treaties of the United 
States, and no law of a particular state has any force if it is in- 
consistent with the constitution or valid statutes and treaties 
of the United States. However, most of the cases presented to 
the courts of a state involve only the law of the particular state 
and within its sphere the constitution of the state is the supreme 
law. Next in authority are the constitutional statutes of the 
state, and below the statutes are the regulations of the state’s 
subdivisions such as the ordinances of cities and villages. No 
such ordinance is valid if it conflicts with either a statute or the 
constitution of the state. 

In cases of conflict between common-law principles and enact- 
ed precepts, the latter prevail. 

Executive Regulations 

By reason of the functional division of governmental power in 
the United States and the constitutional grants thereof to sepa- 
rate departments, the general principle is that Congress or the 
legislature of a state cannot transfer the legislative powers vest- 
ed in them to the judicial or the executive departments; but al- 
though a legislative body cannot delegate its power to make laws, 
"yet, having enacted statutes, it may invest executive officers or 
boards or commissions created for the purpose with authority to 
make rules and regulations for the practical administration of 
such statutes in matters of detail and to enforce the same, and al- 
so to determine the existence of the facts or conditions on which 
the application of the law depends.” 5 


o Black, s 76, p. 108. 

“The Congress may not delegate its 
purely legislative power to a commis- 
sion, but, having laid down the gen- 
eral rules of action under which a 
commission shall proceed, it may re- 
quire of that commission the appli- 
cation of such rules to particular sit- 
uations and the investigation of 
facts, with a view to making orders 
in a particular matter within the 
rules laid down by the Congress/' 
Interstate Commerce Commission Y. 
Goodrich Transit Co., 224 U.S. 194, 
214, 32 S.Ct, 436, 441, 56 L.Ed. 729, 
1912. 


Thus, “as to all of the following, 
the constitutionality of their creation 
and of the grants of powers to them 
has been sustained: The Interstate 
Commerce Commission, with control 
over all the railroads of the country 
doing an interstate business ; the 
Federal Trade Commission, designed 
to stop unfair methods of competition 
in business ; the Federal Reserve 
Board, unifying the hanking system 
of the country and with a measure of 
control over the national hanks ; 
* * * various forms of industrial 

commissions in the several states, ad- 
ministering workmen’s compensation 
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However, the President of the United States has authority to 
promulgate proclamations “either on his own initiative or as au- 
thorized or directed by the Constitution or an act of Congress. 
While they have not the force of law, they are, in the latter case, 
of binding effect In English law, a proclamation is ‘a notice pub- 
licly given of anything whereof the king thinks fit to advertise 
his subjects.’ In American law, it is a formal and official public 
notice, issued by the chief executive in his own name, intended 
for the notice of all persons who may be concerned, announcing 
some statute or treaty, or some public act or determination, or 
intended action, of the executive department, which otherwise 
might not be so widely or so quickly promulgated. The making 
of proclamations is not an assumption of legislative powers. 
* * * The authority of the President to issue proclamations 
is sometimes derived from acts of Congress specifically empow- 
ering him to do so in relation to a particular matter, and in other 
cases appears to be derived from his duty to take care that the 
laws be faithfully executed.”* 

The President also has authority to issue executive orders and 
his subordinates have authority to promulgate rules for the reg- 
ulation of the internal affairs and procedure of the executive de- 
partment and its subdivisions; but the rules and orders promul- 
gated by the President or by the heads of the departments un- 
der his authority relating to the conduct of public business or to 
the civil service or other administrative matters “have not the 
force of law and are not statutes in any sense; and although they 
are effective for the internal control and government of the ex- 
ecutive departments, courts of equity have no jurisdiction or au- 
thority to enforce them.” 7 


laws; boards and commissions au- 
thorised to fix minimum wages and 
maximum hours of labor for women 
and children in Industry; state and 
national civil service commissions, 
prescribing rules for the appointment 
and removal of public officers; rail- 
road boards, public service commis- 
sions or public utilities commissions, 
with control over the various forms 
of public service corporations, the 
service they render, and the rates 
they may charge; state and local 
boards of health; commissions to 
regulate the sale to the public of 
Smith El.Law 2d— 0 


stocks and bonds and enforce the 
‘blue sky ? laws; boards of censors 
for moving pictures: and boards of 
examiners or commissioners having 
control over the licensing of persons 
desiring to practice as physicians, 
dentists, pharmacists, engineers, ar- 
chitects, or to engage in any one of 
a large number of occupations.” 
Black, pp. 110, 11L 

e Black, pp. 140, 141. 


? Black, p, 141. 


82 the bank and INTERPRETATION OF LAWS Ch. 7 

Principles analogous to those pertinent to federal executive 
promulgations apply in general to the similar regulations issued 
by state executive officers, boards, and commissions. Hence the 
power to make, amend, and repeal laws allowed the legislatures 
of the states by their constitutions cannot be delegated by them 
to other bodies or persons; but when the legislature of a state 
enacts a general law complete in itself “it may confer on public 
officers or administrative boards or commissions the authority 
to make rules and regulations for carrying the law into effect, 
and there is no unlawful delegation of legislative power though 
the administrators of the law must deal in a quasi legislative way 
with matters which are in a certain aspect legislative, though pre- 
dominantly administrative in their nature. But no person’s 
rights or property can be subjected to the arbitrary control of any 
officer or board, and a statute which delegates unlimited power to 
a public official, to be exercised by him in his discretion and with- 
out restraint from any rules or laws, is invalid.” 8 


Court Rule s 

Courts have inherent power to make proper regulations for the 
administration of their business and rules to govern the proced- 
ure of trials, but the legislative power, subject to constitutional 
restrictions, includes authority to establish the procedure by 
which courts shall exercise their jurisdiction and where a posi- 
tive rule of practice is declared by statute the courts have no dis- 
cretion in the matter. Generally, however, courts are authorized 
by statute to make such regulations as are necessary. 

The inherent power of the judiciary to regulate its adminis- 
trative and procedural affairs is not absolute but is subject to 
constitutional and statutory limitations. In other words, court 
rules are inferior in rank to statutes and constitutional provi- 
sions, thus, where a court rule conflicts with a statute or consti- 
tutional provision the court rule must yield and the superior con- 
stitutional or statutory provision prevails * 


8 Black, p. 354. 

9 “Only such matters as arc not 
regulated by general or special laws 
in reference to practice and proce- 
dure may be regulated by a rule of 
court. Among matters whieh, sub- 
ject to this principle and to the rules 
ss to reasonableness and conformity 
to constitutional and statutory pro- 


visions, are proper for regulation by 
rule of court may be mentioned proc- 
ess; the issuance of attachments; 
notices of appearance; calendars; 
calling of the dockets; the publica- 
tion of legal notices; the necessity 
of pleadings; the form of pleadings, 
or briefs, or of stipulations or agree- 
ments ; presenting or filing com- 
plaints, pleadings and other papers; 

Smith ElXaw 2d 
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34. Rules for the construction of statutes consist of regulatory 
and directory principles which have been developed by the 
judiciary and which are used by the courts as standards 
for interpreting enactments and determining the legislative 
intention in statutes. 


In General 

The function of the judiciary is that of resolving conflicts be- 
tween legal interests by the application of the rule pertinent to 
the particular factual situation involved, and to properly perform 
this function a court must determine what the relevant precept 
is and ascertain its meaning, hence the necessity for construc- 
tive presumptions and rules of interpretation. 10 


Presumptions 

In construing or interpreting doubtful and ambiguous statutes 
the judiciary concedes certain appropriate presumptions which it 
has formulated to legally favor the intention of the legislature. 
Included among such presumptions are the following: (a) that 


affidavits of merits or defense; no- 
tice of counterclaims ; the manner of 
making issues; defaults; the effect 
u£ failure to deny averments in plead- 
ings; motions to require security for 
costs; notice of motions; time for 
application for change of venue ; rec- 
ognizances for appearance by persons 
accused of crime and seeking a 
change of venue; continuances; the 
granting or refusing of leave to dis- 
continue ; making objections in writ- 
ing; admissibility and reception of 
evidence; submission of civil causes 
on abstracts of record ; time of trial ; 
trial by jury; time for presenting 
special instructions and interroga- 
tories to the jury ; requests for writ- 
ten findings of fact separate from 
conclusions of law; arguments of 
counsel; exceptions to auditors' re- 
ports; the time for filing exceptions; 
affidavits to accompany exceptions to 
an account; applications for rehear- 
ing; errors to be considered on mo- 


tion for a new trial; entry of judg- 
ment ; stays of execution ; the exam- 
ination of debtors in supplementary 
proceedings; records to be kept by 
the clerk; practice with respect to 
appeals ; the time within which cases 
shall be noted for settlement; the 
form and: time of filing transcripts on 
appeal; fees and costs; and gener- 
ally, all matters of practice and pro- 
cedure,” 15 O.J ■ § 278, pp. 904r-9Q7, 

lo * ( Some authors have attempted 
to introduce a distinction between ‘in- 
terpretation* and ‘construction/ Ety- 
mologically there is, perhaps, such 
a distinction; hut it has not been 
accepted by the profession. For prac- 
tical purposes any such distinction 
may be ignored, in view of the real 
object of both interpretation and con- 
struction, which is merely to ascer- 
tain the meaning and will of the law- 
making body, in order that it may be 
enforced.” How to Find the Law, 2d 
Ed,, § 5, p* 182* 
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the legislature does not design any attempt to transcend the 
rightful limits of its authority; (b) that every act of the legis- 
lature is valid and constitutional, unless the contrary is shown; 
(c) that the lawmaking body intended to be consistent and just, 
and not to require an impossibility, or to work public inconven- 
ience or private hardship; (d) that the legislature intended its 
enactments to accord with the principles of sound public policy 
and the interests of public morality; and, (e) that the legislature 
intended to impart to its enactments such meaning as would ren- 
der them operative and effective. 11 However, such presumptions 
cannot prevail against clear, explicit terms in a statute and if the 
intention of the legislature is not doubtful the courts must take 
the act as it reads regardless of the consequences. 

Rules of Construction 

The rules of construction are not rules of positive law except 
where they have been enacted into statutes. “They rest on the 
authority of the courts, which have gradually evolved them, and 
they are not imperatively binding in the same sense as are the 
enactments of the legislature. The true object of all interpre- 
tation is to ascertain the meaning and will of the law-making 
body, to the end that it may be enforced. It is not permissible, 
under the pretence of interpretation, to make a law, different 
from that which the law-making body intended to enact." 18 Con- 
sequently, when a court is confronted with a problem of statutory 
construction, the meaning that the legislature intended to con- 
vey by the act must be sought first in the language of the 
statute itself. And, “if the language of the statute is plain and 
free from ambiguity, and expresses a single, definite, and sensi- 
ble meaning, that meaning is conclusively presumed to be the 
meaning which the legislature intended to convey. In other 
words, the statute must be interpreted literally. Even though the 
court should be convinced that some other meaning was really 
intended by the law-making power, and even though the literal 
interpretation should defeat the very purposes of the enactment, 
still the explicit declaration of the legislature is the law, and the 
courts must not depart from it. If the language of the statute is 
ambiguous, or lacks precision, or is fairly susceptible of two or 
more interpretations, the intended meaning of it must be sought 
by the aid of all pertinent and admissible considerations. But 
here, as before, the object of the search is the meaning and in- 

ll How to Find the Law, 2d Ed., p. i® Black on Interpretation of Laws, 
183. 2d Ed., §§ 3, 4, pp. 9, 11. 
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tention of the legislature, and the court is not at liberty, merely 
because it has a choice between two constructions, to substitute 
for the will of the legislature its own ideas as to the justice, ex- 
pediency, or policy of the law." 13 

Among the principal rules used in the construction of written 
documents generally, which are also observed by the judiciary 
for the purpose of ascertaining legislative intention where such 
intention is not clear, and as expressed for the latter purpose, 
are the following: (1) The words of a statute are to be con- 
strued with reference to its subject-matter. If they are suscepti- 
ble of several meanings, that one is to be adopted which best ac- 
cords with the subject to which the statute relates. (2) The 
words of a statute are to be taken in their ordinary and popular 
meaning, unless they are technical terms or words of art, in 
which case they are to be understood in their technical sense. 
(3) Words that have changed in meaning since the framing of 
the instrument are to be construed as they were understood at 
the time the document was drawn. (4) Words are to be con- 
strued in connection with the context, and the entire statute is to 
be read as one complete instrument. (5) Primarily, a statute is 
to be interpreted according to the ordinary meaning of its words 
and the proper grammatical effect of their arrangement in the 
act. But if there is any ambiguity, or if there is room for more 
than one interpretation, the rules of grammar will be disregard- 
ed, where a too-strict adherence to them would raise a repug- 
nance or absurdity or would defeat the purpose of the legislation. 
(6) As an aid to the sense of an enactment, its. punctuation may 
be referred to. (7) Clerical errors or misprints, which, if un- 
corrected, would leave the statute without meaning, render it 
nonsensical, or defeat or impair its intended operation, should not 
vitiate the act. (8) The words of a statute are to be so con- 
strued as to carry out the general purposes of the statute. To 
this end, the title and the preamble may be used. But the title 
of a statute cannot control or vary the meaning of the enacting 
part of the statute if the latter is plain and -unambiguous. (9) 
If a doubt or uncertainty as to the meaning of the legislature 
cannot be removed by a consideration of the act itself and its 
various parts, recourse may be had to extraneous facts, circum- 
stances, and means of explanation; but those only are admissible 
which are logically connected with the act in question, or authen- 
tic, or inherently entitled to respectful consideration, 

13 Black on Interpretation of Laws, 

2 6 Ed., pp. 45, 46. 
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Among the principal rules of construction particularly ap- 
plicable to statutes are the following: (1) The words of a stat- 
ute are to be construed, if possible, so as to prevent it from being 
declared invalid for unconstitutionality or repugnancy. (2) 
Statutes in pari materia (or on the same subject) , are to be con- 
strued together. Each legislative act is to be interpreted with 
reference to other acts relating to the same matter or subject. 
(3) Generally, the words of a statute are to be construed in the 
light of the pre-existing law. (4) Penal statutes are to be con- 
strued strictly; 14 remedial statutes are to be construed liberally. 15 
(5) “When the interpretation of a statute according to the ex- 
act and literal import of its words would lead to absurd or mis- 
chievous consequences, or would thwart or contravene the mani- 
fest purpose of the legislature in its enactment, it should be con- 
strued according to its spirit and reason, disregarding or modify- 
ing, so far as may be necessary, the strict letter of the law. In 
accordance with this principle the courts have power to declare 
that a case which falls within the letter of a statute is not gov- 
erned by the statute, because it is not within the spirit and rea- 
son of the law and the plain intention of the legislature. Con- 
versely, statutes may be extended to cases not within the literal 
import of their terms, if plainly meant to be included; for that 
which is within the intention of the legislature, in the framing of 
a statute, is as much within the statute as if it were within its let- 
ter. But where the statute is free from ambiguity and plainly 
shows what the legislature meant, the letter of it is not to be dis- 
regarded under the pretext of pursuing its spirit, and exceptions 
not made by the legislature cannot be read into it.” 1 ® 


14 “Strict construction of a statute 
is that wbicb refuses to expand the 
Jaw by implications or equitable con- 
siderations, but confines its opera- 
tions to cases which are clearly with- 
in the letter of the statute, as well 
ss within its spirit or reason, not 
so as to defeat the manifest purpose 
of the legislature, hut so as to resolve 
all reasonable doubts against the ap- 
plicability of the statute to the par- 
ticular case,” How to Find the Law, 
2d Ed., p, m 


*0 Liberal construction “expands 
the meaning of the statute to em- 
brace eases which are clearly within 
the spirit or reason of the law, or 
within the evil which it was design- 
ed to remedy, provided such an in- 
terpretation is not inconsistent with 
the language used. It resolves all 
reasonable doubts in favor of the ap- 
plicability of the statute to the par- 
ticular case.” How to Find the Law, 
2d Ed., p. 1SS. 

Black on Interpretation of Laws, 
2d Ed*, pp. 66, 67. 
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Amendments 

An original act and a subsequent enactment amendatory of it 
are to be read and construed as one statute. The theory behind 
the rule is that the original act and its amendment constitute 
but one law. Hence, the rule is that an amended statute should 
be interpreted as if it had read originally as it does amended; but 
“an amendatory statute, like other legislative acts, takes effect 
only from its passage, and will not be construed as retroactive or 
as applying to prior facts or transactions, or to pending proceed- 
ings, unless a contrary intention is expressly stated or necessari- 
ly implied.” 17 


THE AUTHORITY AND INTERPRETATION OF 
JUDICIAL DECISIONS 

35. The judgment of a court affects the persons and their legal 
interests involved in the particular litigation to which it 
applies under the doctrine of res judicata; it affects other 
persons generally and their legal interests under the doc- 
trine of stare decisis. 

In General 

“A judgment, as to all matters decided thereby, and as to all 
matters necessarily involved in the litigation leading thereto, 
binds and estops all parties thereto and their privies in all cases 
where the same matters are again brought in question. Such 
is the doctrine of res judicata. There is also the doctrine of 
stare decisis, which is of a different nature. When a court has 
once laid down a principle of law as applicable to a certain state 
of facts, it will adhere to that principle and apply it to all future 
cases where the facts are substantially the same, and this it does 
for the stability and certainty of the law.” 18 

The doctrines of res judicata and stare decisis differ in three 
main particulars. First, they differ as to the parties affected, 
as under the former a judgment (unless it be in rem) is deemed 
conclusive only upon the parties to the particular case it deter- 
mines and those who are in privity with them, but under the 
doctrine of stare decisis a judgment as a precedent will be applied 
by courts to cases involving different parties, it being only neces- 
sary that their legal rights and relations be substantially similar 
to those resolved in the precedent case. Second, the two doc- 

iv Black on Interpretation of Laws, is Moore v. City of Albany, 9S N. 
2d Ed., p. 5S4. T. 396, 1883. 
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trines are different in the nature of the questions settled under 
them. The doctrine of res judicata “applies to controverted 
questions of fact, and prevents the re-examination of issues of 
fact once judicially settled in a court of competent jurisdiction. 
The rule of stare decisis has no relation to matters of fact, but 
is applicable when disputed questions of law have been officially 
settled and determined.” 1 * Third, although both of these doc- 
trines are directed to the same general objective, that of putting 
an end to litigation, they differ in the methods by which they 
operate to accomplish this purpose. Under the doctrine of res 
judicata a judgment is deemed to be conclusive as to the case it 
determines in order that the parties may not continue or renew 
their conflict indefinitely. “The object is to put a definite end 
to each individual controversy when a final judgment has been 
reached, so that it may not be indefinitely protracted in the 
courts. The doctrine of stare decisis, on the other hand, seeks 
to prevent litigation in general by rendering it unnecessary. Its 
object is to impart such certainty and stability to the law that 
every man may be certified of the nature and extent of his vari- 
ous rights and legal relations, and may be enabled to govern his 
conduct in such a manner as to make it unnecessary for him to 
come before the courts either as a plaintiff or a defendant .” 30 


*9B]ack T s Law of Judicial Prece- 
dents, pp. 192, 193. 

20 Black's Law of Judicial Prece- 
dents, p. 194, 

To be distinguished from the doc- 
trines of stare decisis and res judi- 
cata is the doctrine of the law of the 
case, “When a point or question 
arising in the course of a litigation 
is once solemnly and finally decided, 
the rule or principle of law announce 
ed as applicable to the facts pre- 
sented becomes the law of that ease 
in all its subsequent stages or devel- 
opments, and is binding both upon 
the parties and their privies and also 
upon the court, so that the former 
will not be permitted, nor will the 
latter consent, to reopen the same 
issues for further consideration what- 
ever grounds there may be for re- 
garding that decision as erroneous.” 
(Black's Law of Judicial Precedents, 
p. 262,) In other words, when a 


judgment has been rendered in a 
cause, it is to be regarded as the final 
declaration of the law applicable to 
the issues involved, subject, of course, 
to appeal or review, and in the ab- 
sence of a successful appeal there- 
from, if the cause goes to a further 
stage, all subsequent rulings will be 
made with reference to the judgment 
rendered and nothing inconsistent 
with it can be alleged by the parties 
or held by the court. For example, 
where a judgment of a trial court 
has been appealed to an appellate 
court, and the latter has reversed the 
judgment and ordered a new trial in 
the lower court, upon a second ap- 
peal from the new trial the appellate 
court will not reconsider a question 
which it adjudicated on the former 
appeal, such adjudication having be- 
come a law of the case. Thus, re- 
garded as a precedent, a decision may 
be overruled or modified, but when 
regarded as the law of the case it 
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Precedents 

A judicial precedent “is an adjudged case or decision of a court 
of justice, considered as furnishing an example or rule for the 
determination of an identical or similar case afterwards arising, 
between the same or other parties, in the same or another court, 
on a similar question of law .” 31 Judicial precedents are available 
through various printed reports, and the decisions of the highest 
courts of the States and the decisions of the Supreme Court of 
the United States are published officially. A complete report of 
a case usually contains: (a) the title, or names of the parties 
to the suit; (b) the syllabus or headnote, in which the reporter 
indicates the points decided; (c) a statement of the facts out of 
which the controversy arose; (d) a synopsis of the arguments 
or briefs of the counsel; (e) the opinion, or reasons given by the 
court for the decision; (f) the decision, or determination of the 
rights of the parties; and, (g) the judgment, or formal order 
entered as a result of the decision. 

It is the decision of the case, not the reasons or arguments of 
the court for its decision, which makes the precedent. The opin- 
ion may explain and justify the decision but the opinion has no 
authority beyond the point or points actually determined. How- 
ever, “it is not alone the concrete decision in the particular case 
which measures its scope as a precedent, but the legal reason for 
the decision, the ‘ratio decidendi,’ that is, the underlying rule or 
principle of law which, applied to the facts, caused the particular 
judgment to be given. A decision is authority for rules or prin- 
ciples of law tacitly assumed by the court as a basis for its consid- 
eration and determination of the specific questions involved, pro- 
vided they are so essentially involved in the decision that the par- 
ticular judgment could not logically have been given without 
their recognition and application; but not as to propositions un- 
derlying the decision which were assumed by the court without 
examination simply because they were conceded or assumed by 
the parties or counsel. Where several questions are presented by 
the record and are considered and deliberately decided by the 
court, all of which lead up to the final conclusion and have influ- 
ence in determining the judgment to be given, all are embraced 
within the authority of the case as a precedent. A decision is 


cannot be departed from ; and, 
whereas the doctrine of res judicata 
has regard to subsequent, independ- 
ent suits, the doctrine of the law of 


the case has regard to subsequent 
stages of the same suit* 

Black's Law of Judicial Prece- 
dents, p. 2. 
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not authority as to any questions of law which were not raised 
or presented to the court, and were not considered and decided 
by it, even though they were logically present in the case and 
might have been argued, and even though such questions, if con- 
sidered by the court, would have caused a different judgment to 
be given .’’ 23 

Interpretation of Precedents 

The report of a case, that is the language of a judicial opinion, 
“is always to be construed with reference to the circumstances 
of the particular case and the question actually under considera- 
tion; and the authority of the decision, as a precedent, is limited 
to those points of law which are raised by the record, considered 
by the court, and necessary to the determination of the case .” 33 
The decision of a prior case is a precedent for the decision of a 
subsequent case if the facts of the two are substantially the same 
and are without material difference. It is not necessary that the 
facts of the two cases be absolutely identical. However, if there 
is a material difference in their facts the earlier case is not de- 
terminative of the later one, and there is a “material difference” 
if the first case contained facts or circumstances essentially a 
part of the issue and directly influencing the judgment which 
are not present in the second case, or if the second case contains 
facts or circumstances likewise essential to be considered in its 
determination which were not present in the first case but which 
if present would have modified or changed the judgment therein. 

In the construction of a decision for the purpose of ascertaining 
its force as a precedent the principles used by the court as deter- 
minative of the case must be distinguished from any superfluous 
language or dicta, in its opinion a dictum being “an expression 
of opinion in regard to some point or rule of law, made by a judge 
in the course of a judicial opinion, but not necessary to the de- 
termination of the case before the court. It may either be put 
forth as the personal opinion of the judge who delivers the judg- 
ment of the court, or introduced by way of illustration, argument, 
or analogy, but not bearing directly upon the question at issue, or 
it may be a statement of legal principles over and above what is 
necessary to the decision of the controverted questions in the 
case. * * * Dicta pronounced in a judicial opinion may be 

entitled to respect, on account of the learning or general accura- 
cy of the judge from whom they proceed; but as they are not the 

32 Black’s Law of Judicial Frees- 33 Black’s Law of Judicial Prece- 
dents, p. 37. dents, p. 49. 
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judicial determinations of the court, they are never entitled to 
the force and effect of precedents, in the same or other courts, 
and do not preclude the rendering of a subsequent contrary de- 
cision .” 34 

Authority of Precedents 

The separate judicial systems of the federal and state govern- 
ments include courts of different jurisdiction or rank, and the 
relative authority and force of their decisions as precedents vary 
accordingly. Thus, (excluding various special courts) , at the bot- 
tom of the federal 'judicial system are the district courts; next 
above them are the circuit courts of appeals; and at the top is the 
Supreme Court of the United States. 

The decisions of the United States Supreme Court are binding 
upon all the circuit courts of appeals and all the district courts; 
and the decisions of a circuit court of appeals are binding upon 
the district courts within the same circuit. But a district court 
in one circuit is not bound to follow a precedent established by 
the circuit court of appeals in another circuit although such a 
precedent is considered as very persuasive by the district courts 
in other circuits, and a court of one rank is not bound to follow 
a decision of another court of the same rank. Conversely, the 
decisions of the district courts are not binding upon the circuit 
courts of appeals or the Supreme Court, nor are the decisions of 
the circuit courts of appeals binding upon the Supreme Court. 

As the inferior federal courts are bound to follow the preced- 
ents of the United States Supreme Court, so the courts of the 
states are bound to follow its decisions in cases involving federal 
questions, such questions being those which arise under the Con- 
stitution, statutes, and treaties of the United States. And, where 
the decisions of the highest court of a state and those of the Unit- 
ed States Supreme Court are in conflict on a federal question, it 
is the duty of an inferior court of the state to follow the pre- 
cedents of the federal tribunal in a case involving such question. 

The precedents in the decisions of state courts of different rank, 
also vary in force according to the authority of the tribunals es- 
tablishing them. Thus, the decisions of the highest court of a 
state are binding upon the intermediate appellate courts and the 
trial courts of the state, and the decisions of the intermediate ap- 
pellate courts are binding upon the trial courts below them with- 

34 Black’s Law of Judicial Prece- 
dents, §§ 54, 57, pp. 166, 176. 
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in their respective districts; but the decision of any inferior court 
is not binding upon another court of the same rank although it 
may be followed for the sake of uniformity, nor is the decision 
of an inferior state court binding upon any state court of higher 
rank with appellate jurisdiction over it. 

As there is no federal, general common law, and as the deci- 
sions of the highest court of a state are conclusive in regard to 
the meaning of state statutes and their validity under the state 
constitution, the precedents established by the highest court of a 
state are binding upon the federal courts in all cases originating 
in the state, except as to questions arising under the Constitu- 
tion, statutes, or treaties of the United States. 

The Constitution of the United States 35 provides that, “Full 
Faith and Credit shall be given in each State to the public Acts, 
Records, and judicial Proceedings of every other State,” and al- 
though the construction of this clause involves a federal question 
so that its interpretation by the Supreme Court of the United 
States is controlling, “it is now finally and firmly settled that a 
judgment rendered by a court of competent authority, having ju- 
risdiction of the parties and the subject-matter, in one state, is 
conclusive on the merits in the courts of every other state, when 
made the basis of an action, and in such action the merits cannot 
be inquired into .” 38 However, this provision does not require 
“that judgments in one state shall be followed by the courts of 
other states as matter of authority in other similar cases. The 
constitution does not deal with the question of the effect of such 
judgments as precedents, nor with the opinions of the courts ren- 
dering them. It does not require the courts of one state to fol- 
low those of another upon any question, whether upon the con- 
struction of local statutes or otherwise. * * * The duty of 
the courts of one state to follow those of another, upon questions 
arising upon the construction of statutes of the latter, is a duty 
resting alone upon comity, and not one imposed by the federal 
constitution .” 37 Consequently, the judgment of a court of one 
state is effective under the doctrine of res judicata in the courts 
of other states as to the points decided in a case of which it had 
jurisdiction; but it is not binding under the stare decisis doctrine 
upon the courts of other states in their decisions of other cases . 38 
The decisions of a court of one state applying common-law prin- 

*5 Art. 4, § 1, U.S.C.A.Const, as See 34 C.J. g 1002(1), pp. 1125- 

X6 Black, p. 284. 1127. 

m Wiggins Ferry Co. v. Chicago & 

A. R. Co., C.C., 11 F. 381, 1SS2. 
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ciples or construing local statutes may be persuasive authority 
to the courts of other states in cases involving analogous prob- 
lems and enactments, but they are not binding precedents. 

Hence, it is only the highest court in the judicial system, na- 
tional or state, that has ultimate authority to establish precedents 
binding within the legal province of its government; therefore 
only such court possesses power to overrule the precedents it es- 
tablishes, and as the purpose of the stare decisis doctrine is to 
give certainty to common law so that persons may act upon it 
with confidence a court will not overrule its prior decisions ex- 
cept for very cogent reasons . 38 

Precedents in Construction of Statutes 
A settled interpretation of a statute by the judiciary has prac- 
tically the same authority as the statute itself, therefore the rea- 


39 “The following: are reasons 
which are properly influential in in- 
ducing a court to overrule one of its 
former decisions: (a) That it was an 
isolated decision, which has not been 
followed or acquiesced in, and is now 
deemed erroneous* (b) That the de- 
cision was rendered by a divided 
court, concerned a matter of great 
importance, and is now seriously 
doubted* (e) That it has been re- 
ceived with gene ral diss ati sf action 
and submitted to under protest and 
severely criticised and that its au- 
thority is questionable, (d) That it 
is contrary to plain and obvious prin- 
ciples of law, provided it has not be- 
come a rule of property or been fol- 
lowed in numerous subsequent cases* 
(e) That it was an innovation and is 
contrary to the rule of law on the 
same subject which is of practically 
universal acceptance in all other ju- 
risdictions* (f) That the rights or 
interests of the state or its munici- 
palities, or of the general public, are 
injuriously affected by the decision 
in question, but no private rights de- 
pend upon its maintenance, and it is 
erroneous, <g) That the decision was 
wrong and produces general incon- 
venience or injustice, and that, al- 
though some private rights may be 


injured by overruling it, yet less 
harm will result from that course 
than from allowing the decision to 
stand* But the fact that the appli- 
cation of a well-settled rule of law 
will wort hardship in the particular 
case before the court is not reason 
for overruling the prior decisions or 
departing from them. 

“The following are reasons which 
should influence a court against over- 
ruling a former decision, notwith- 
standing the fact that it is now deem- 
ed erroneous or open to grave ques- 
tion: (a) That it has stood unchal- 
lenged for a long period of years* 

(b) That it has been approved and 
followed in many subsequent deci- 
sions of the same or other courts* 

(c) That it has been universally ac- 
cepted and acted upon and acquiesc- 
ed in hy courts, the legal profession, 
and the public generally, (d) That 
it has become a rule of property, (e) 
That contracts have been made, bus- 
iness transacted, and rights adjusted 
in reliance upon it, for such a length 
cf time, or to such an extent, that 
more harm would result from over- 
ruling it than from allowing the orig- 
inal error to stand un corrected.” 
Black's Baw of Judicial Precedents, 
pp* 203, 204* 
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THE RANK AND INTERPRETATION OF LAWS 

sons which induce courts to adhere to precedents apply to judi- 
cial constructions of enacted laws as well as to common-law de- 
cisions. However, a court can overrule its construction of stat- 
utes as it can overrule its common-law precedents, but the power 
will not be exercised except for very urgent reasons, and “where 
rights of property have accrued and contracts have been made 
in reliance upon the judicial construction of a statute, and were 
valid at the time of their inception under such construction, a 
subsequent decision overruling prior decisions and reversing the 
construction established thereby will not be allowed to retroact 
so as to destroy those rights or invalidate those contracts .” 30 

The force of a judicial construction of a statute depends upon 
the nature of the question determined by the interpretation and 
whether the statute and court are federal or state. Thus, the 
construction of federal statutes by the Supreme Court of the 
United States and its interpretation of state statutes on federal 
questions are binding upon all courts, national or state. On the 
other hand, where no federal question is involved, the construc- 
tion of a statute of a state by its highest court is binding upon 
the inferior courts of that state and will be followed by all other 
courts, including those of the United States and those of other 
states. 

Judge-made Law as Enacted Law 

“The case law that is produced by way of judicial interpreta- 
tion of the enacted law, though decisional in its form, is merely 
the enacted law as authoritatively determined by the courts. It 
is therefore to be considered as part of the enacted law, and 
classed therewith, rather than as part of the law which has its 
origin solely in judicial decisions .” 31 

30 Black on Interpretation of Laws, 31 Bowman, d. 2VL . 

2d Ed., pp. 618, 619. 
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THE FUNCTION OF MUNICIPAL LAW 

36. In its function municipal law recognizes, defines and secures 
various individual, state and social interests. 

In General 

“A legal system attains its end by recognizing certain inter- 
ests, — individual, public, and social, — by defining the limits with- 
in which these interests shall be recognized legally and given ef- 
fect through the force of the state, and by endeavoring to se- 
cure the interests so recognized within the defined limits. It 
does not create these interests. There is so much truth in the 
old theories of natural rights. Undoubtedly the progress of so- 
ciety and the development of government increase the demands 
which individuals may make, and so increase the number and 
variety of these interests. But they arise, apart from the law, 
through the competition of individuals with each other, the com- 
petition of groups or societies with each other, and the compe- 
tition of individuals with such groups or societies. The law does 
not create them, it only recognizes them. Yet it does not have 
for its sole function to recognize interests which exist independ- 
ently. It must determine which it will recognize, it must define 
the extent to which it will give effect to them in view of other 
interests, — individual, public, or social, — and the possibilities of 
effective interference by law, and it must devise means by which 
they are to be secured .” 1 

1 Pound, Interests of Personality, 

28 Harv. Law Rev. 343, 1915. 
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INTERESTS 

37* Interests include the individual and collective desires and 
claims of human beings and are necessarily recognized? de- 
fined and secured by law for the attainment of order in so- 
ciety* They are of three classes; 

(a) Interests of individuals? 

(b) Interests of the state? and 
<c) Interests of society* 

Interests of Individuals 

The interests of individuals subdivide into the following classes: 
(1) the interest in personality, or integrity of the person; (2) 
interests in property? its physical integrity? use? and enjoyment; 
and? (3) interests in relations with others, such as family, social, 
political, professional, and trade relations.® 

Interests of the State 

A state? considered as a juristic person? legal entity, or unit, 
has interests in its existence? property? and its relations with 
other states, corporations? and natural persons. Considered as 
the political agency of the society it serves, the interests of a 
state are in the performance of its functions as the diplomat, leg- 
islator? jurist, and political executive of the community; in its 
protection of individual and social interests* 


Interests of Society 

Social (or societal) interests are the interests of a community 
considered as a group of individuals apart from the state and 


2 This classification of interests is 

that of Dean Leon Green's of North- 
western University. In commenting 
upon it Dean Green has written, 

"Dean Pound and others have con- 
sidered the interest of personality as 
multiple, normally (1) the physical 
person, (2) honor, reputation, and (3) 
belief and opinion. [Selected Essays 
on the Law of Torts, p. 86 ; 28 Harv- 
ard Law Review 343, 345, note, 1924.] 
In this classification, personality is 
conceived to be a unity. It is readily 
conceded that ‘the person' is some- 
thing more than the mere body; he 


is a going concern with blood and 
bones, nerves, intellect, spirit, life it- 
self. This being so, it is felt that 
the ‘integrity of the person' compre- 
hends the whole being, it is true 
that this ‘person* demands honor, 
reputation, and has opinions and be- 
liefs. But these call for the introduc- 
tion of third persons into the pic- 
ture. It is thus felt that honor and 
reputation can most significantly be 
identified with the interests in rela- 
tions with others.” Green, Judge and 
Jury, p. 5. 
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are based on the general progress of the group and the welfare 
of its individuals as members of the group. Such societal in- 
terests include the interests of the community in the general 
security, the public health, morals? and peace; the interests of the 
community in the security of social institutions? the familial, re- 
ligious, economic, and political establishments; and the interests 
of the community in the natural resources. 

The legal system of a society is a tool of that society? a political 
philosophy and agency the purpose of which is to maintain so- 
cial’ order and the precepts which it contains and applies in re- 
solving conflicts between various interests are based not only on 
what is deemed just as to the individuals who may be involved? 
but also as to what will best serve the broader interests of the 
society. A society is made up of individuals and when the latter 
are considered as members of the former? what serves the in- 
terests of one serves the interests of the other. “Social inter- 
ests are? therefore, the most fundamental of all Interests, the 
common denominator, so to speak, to which, from the standpoint 
of law and government? all other interests are ultimately re- 
ducible/’ 2 3 


LEGAL RIGHTS 

38. A legal right is that which entitles a person or group to legal 
protection of an interest recognized by law? or which en- 
titles a person or group to legal relief when infringement 
of a legally recognized interest is threatened or committed 
contrary to law* 


Classes, Elements, and Correlatives of Legal Rights 
Legal rights, according to their nature? are classified as claims, 
powers, privileges? and immunities; and are either public or pri- 
vate, in personam or in rem, primary or remedial, 4 

The elements of a legal right are: (1) its subject? or the per- 
son who owns or is entitled to it; (2) its correlative? or the con- 
dition it imposes upon the persons bound by it? and such per- 
sons; (3) its content, or the act which the person or persons 


s Bowman, pp. 79, 80, 

4 The term "legal right" is ambigu- 
ous in that it is used in reference to 
claims, powers, privileges, and im- 
munities and also to distinguish the 
"legal" rights which were recognized 
by the courts of common law from 
Smith Eu.Law 2d— 7 


“equitable" rights, or the rights 
which were recognized only by the 
Chancery Court, before the fusion of 
law and equity. When found, the 
meaning in which the term "legal 
right" is used must be ascertained 
from the contest. 
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bound must do or not do; (4) its object, or the thing to which the 
content or act relates, and which is the concern of the interest 
protected by the right; (5) its title, or the facts which created 
the right or vested it in its subject or owner. 

The various types of legal rights, or claims, powers, privileges, 
and immunities, differ in the kinds of authority they confer upon 
their subjects or owners, and also in their correlatives or the 
kinds of conditions they impose upon the persons they bind. 
Thus, generally, against a claim owned by one person or group 
there is a correlative duty imposed upon another person or 
group; against a power, a liability; against a privilege, an inabili- 
ty; against an immunity, a disability. The bond between the 
persons involved by a legal right and its respective correlative 
constitutes what is called a “jural relation,” and hence there are 
the claim-duty, power-liability, privilege-inability, and immunity- 
disability kinds of jural relations. 

Public and Private Rights 

Legal rights are either public or private. Public legal rights 
are rights of or against the state. Private legal rights are rights 
of private persons against private persons. This classification 
relates to the division of law into public and private categories 
discussed in a subsequent chapter.* 


JURAL RELATIONS 

Claims — Duties , 

A legal claim is a right of one person against another that 
the latter shall or shall not do a certain act. For example, a 
creditor has a “claim” against his debtor for the debt which the 
latter owes him and correlatively the debtor has the duty of 
paying the claim when the debt becomes due. If the debtor vio- 
lates his duty and does not make timely payment the creditor 
can obtain legal redress against him. 

Powers— Liabilities 

A legal power is the ability or authority which a person may 
have to create, alter, or extinguish a jural relation by doing or 
not doing a certain act. For example, an agent may have the 
“power” or authority to execute a contract for his principal with 
a third person. Correlatively, when the agent acting within his 

5 See c. 10, § 49, infra. 

Smith El.Law 2d 
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authority has executed such a contract, his principal is liable for 
its performance. If the principal does not fulfill his promises in 
the contract the other party thereto may obtain legal redress 
against him. 

Privileges — Inabilities 

A legal privilege is an exemption from a duty because of spe- 
cial circumstances without which there would be a duty. For 
example, a traveler on a public highway which is temporarily 
obstructed is legally “privileged” to pass the obstruction by go- 
ing onto the adjoining, private land. The special circumstances 
create the privilege which exempts the traveler from the duty 
he would otherwise have of not entering the adjoining land and 
the owner of the land is precluded from recovering from the 
traveler for his act which, but for the privilege, would be an ac- 
tionable trespass. The traveler is thus accorded an exemption 
and the landowner made to suffer an “inability” by reason of the 
privilege. 

Immunities — Disabilities 

A legal immunity is an exemption from liability because of 
special circumstances without which there would be a liability. 
For example, a witness in a judicial proceeding has an “immuni- 
ty” from punishment by the court for refusing to testify against 
himself. Ordinarily, proper questions put to a witness must be 
answered by him or he can be punished for contempt of court, 
but questions which could subject the witness to criminal prose- 
cution are excepted from the rule. Hence, a witness has the 
privilege of refusing to answer such questions and is legally “im- 
mune” from punishment therefor. Correlatively, by reason of 
the immunity in such case, the judge is “disabled” from adjudg- 
ing the witness in contempt of court. 

Rights in Personam and Rights in Rem 

Legal rights, as to the persons against whom they operate, 
are classified as (a) personal rights or rights in personam, or (b) 
as real rights or rights in rem. Rights in personam are those 
which operate against a definite person or a definite group of 
persons and only the latter, rather than persons generally, are 
subject to the correlative duties, liabilities, inabilities, and dis- 
abilities. For example, the claim of a landlord against his ten- 
ant for rent, his power and privilege to dispossess the tenant 
in case of nonpayment, and his immunity from liability for dis- 
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possessing the tenant in such case, constitute rights in person* 
am and only the tenant is subject to the correlative imposi- 
tions. The rights of persons in similarly definite relations, which 
rights are operative only against the other parties to the rela- 
tions, are likewise in personam. Thus, whenever two persons 
enter into a contract with each other the rights each has to its 
performance by the other are rights in personam. Because they 
arise generally from individual interests in definite, personal re- 
lations, which interests have been legally recognized, rights in 
personam are often referred to as “rights of obligations,” and 
the correlatives of rights in personam are called “obligations.” 

On the other hand, real rights or rights in rem are such as 
operate universally, against persons in general, consequently 
every person is subject to the impositions correlative to the rights 
in rem of all other persons. For example, by reason of the legal 
recognition of the individual interest in personality, a person has 
a right to the physical integrity of his body and hence is entitled 
to redress at law against any other person who infringes such 
interest and violates such right by committing an assault or a 
battery upon him. Similarly, by reason of the legal recognition 
of the individual interest in properly, a person has a right to the 
physical integrity of the land and chattels that he owns and is 
entitled to redress at law against all other persons who infringe 
such interest. Because of the “real” nature of the relations from 
which they arise, as distinguished from the personal relations 
characteristic of rights in personam, rights in rem are also desig- 
nated as "real rights.” However, the individual interests in some 
personal relations” are given such legal recognition that they 
are secured by rights in rem against persons generally. For ex- 
ample, if A and B enter into a contract, each has a right in per- 
sonam against the other to performance of the contract by the 
other; but, in addition, both may have rights in rem protecting 
their interests in their relation against the acts of third persons 
in general so that if C should induce either A or B to breach their 
contract, the other would have a cause of action against C. Sup- 
pose C induced B to breach the contract. The act of C may be 
considered as in violation of a right in rem of A, whereas the 
breach of the contract by B would constitute a violation of a 
right in personam of A. The distinction is that the right in per- 
sonam a person has by reason of his interest in a personal rela- 
tion is against only the other person or persons to the relation, 
but a right in rem that he may have because of such a relational 
interest is against persons other than those who are also parties 
to the relation. 
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§ 38 

Primary and Remedial Rights 

Legal rights are classified according to their functions as pri- 
mary or remedial. Primary rights are rights which originate 
with legal recognition of the interests which they protect and 
which, in their function, secure such interests independently of 
any acts done in relation thereto considered as contrary to law. 
Primary rights are created simply by reason of legal recognition 
of the interests with which they are associated and exist because 
of such recognition. Thus, the real and personal rights which a 
person has as a direct consequence of legal recognition of the in- 
dividual interests in personality, property, and relations are ail 
“primary.” For example, the right in rem of a person not to be 
assaulted, resulting from legal recognition of the individual inter- 
est in personality, is primary; the right in rem of a person not to 
have his chattels converted, resulting from legal recognition of 
the individual interests in property, is primary; and the rights in 
personam and real rights that a person may have by reason of 
legal recognition of the individual relational interests, are pri- 
mary rights. 

Remedial rights, on the other hand, are rights which originate 
when interests protected by primary rights are threatened or 
violated and which, in their function, entitle the persons whose 
primary rights are so threatened or violated to obtain legal re- 
dress. For example, when the primary right of a person not 
to be assaulted is violated, he obtains a remedial right which en- 
titles him to redress at law against the wrongdoer; when the pri- 
mary right of a person not to have his chattels converted is vio- 
lated, he obtains a remedial right which entitles him to legal re- 
dress against the wrongdoer; and when the primary rights which 
a person has by reason of his relations with others are violated, 
he obtain s remedial rights to legal redress against the wrong- 
doers. These are all examples of remedial rights in personam, 
being against definite persons, and most other remedial rights 
are in personam. However, remedial rights may operate in 
rem. For example, the rights of a person to determine title to 
real property, foreclose liens upon real or personal property, or 
to alter his status by divorce operate in rem because they op- 
erate for the person realizing them against all other persons gen- 
erally. 

Therefore, a primary right is one which arises upon legal recog- 
nition of an interest, exists independently of an infringement 
of the interest, and is violated when the interest is infringed; 
whereas a remedial right arises only when an interest protected 
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by a primary right is threatened or infringed and entitles the sub- 
ject or owner of the primary right to the appropriate legal relief. 
The former protects, the latter remedies. 


PERSONS 

39. Persons, in law, are entities haying capacity to own or be 
bound by legal rights. 

In General 

The capacity to be the subject or owner of a legal right is the 
ability to control or influence the acts of others with the aid of 
the state, whereas the capacity to be bound by legal rights is the 
ability to act so as to subject oneself to the correlative conditions 
imposed by the legal rights of others. Any entity capable of 
having legal rights and acting so as to assume legal duties or 
incur legal liabilities has the status of a legal person, and pos- 
sesses legal personality. 

Natural and Juristic Persons 

Legal personality is conferred by the law upon two classes of 
persons, natural and juristic. The former is composed of human 
beings; the latter, of the state, municipalities, and private corpo- 
rations. And, although the legal personality of a juristic person 
may be limited in certain particulars by reason of the nature of 
such a person, to the extent that it is conferred the legal person- 
ality of a juristic person is as effective as that of a natural per- 
son. On the other hand, not all natural persons have complete 
legal personalities and may thus be distinguished by their “nor- 
mal” and “abnormal” legal personalities. For example, a natu- 
ral person may be said to have a “normal” legal personality when 
he has the capacity to enforce rights in court, assume legal du- 
ties, and incur civil and criminal liabilities; whereas such 'a per- 
son has an “abnormal” legal personality when he does not have 
all of these capacities. Such abnormality, or an incapacity pre- 
cluding a natural person from having complete legal personality, 
may be the consequence of any of the following conditions: (1) 
infancy; (2) marriage; (3) alienage; (4) mental infirmity; or, 
(5) conviction of crime. 

Except for rights to inherit property accorded an unborn child 
but which do not become effective until the child is bom alive, 
and except for what protection may be given an unborn child by 
statutes making abortions criminal, it may be said that the legal 
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personality of a natural person begins with his birth; and except 
for those causes of action which are allowed by the law to sur- 
vive, it may be said that the legal personality of a natural person 
ends with his death. 

ACTS 

40. Acts, which compose the contents of legal rights, are external 
manifestations of the wills of persons. 

“The essential elements of an act are: (1) an exertion of the 
will; (2) a manifestation of the will. Since the will can manifest 
itself only through the body, the act comprises a willed bodily 
motion, or a willed abstention from bodily motion, and nothing 
further. It does not include any of its results nor the motive or 
state of mind which induces it. But, for the purpose of determin- 
ing liability, the law holds the doer of the act accountable for the 
result, and into consideration the circumstances in which 

the act was done and the state of mind which induced or accom- 
panied it.” 6 

Unless, then, a movement or failure to move is willed, it is not 
an “act.” For example, if A, an epileptic, while having a fit, falls 
against and injures B, A is not liable to B, as the movements of 
A were not willed and therefore were not “acts." Again, if A 
pushes B against C and the latter is injured, A, not B, is liable to 
C, as it was A, not B, who “acted.” 

Whether or not the commission of a legal act subjects the 
actor to an action at law, a suit in equity, or a criminal prosecu- 
tion depends on whether the act was contrary to some principle 
of law. In other words, an act must infringe some legally recog- 
nized and protected individual, state, or societal interest in order 
to render the actor legally liable, or to constitute a “legal wrong. 
When an act of a person has rendered him legally liable, his mo- 
tive and state of mind which induced and accompanied the act, 
as well as the surrounding circumstances, are factors which the 
law may consider for the purpose of determining the extent of 
his liability. 

\ 

Kinds of Acts 

Legal acts are either positive or negative, intentional or unin- 
tentional. A positive act is one of commission; a negative act, 
one of forbearance or omission. A person fulfilling a duty either 


• Bowman, p. 103. 
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does what he ought to do (commission-positive), or abstains 
from doing what he ought not to do (forbearance-negative) ; 
whereas a person violating a duty either does what he ought not 
to do (commission-positive), or omits to do what he ought to do 
(omission-negative) . 

An intentional act is one the external result of which was de- 
sired by the actor, either as an end in itself or as a means to an 
end. An unintentional act is one the result of which was not 
desired by the actor. “In both cases the act may be positive or 
negative. If a person by a willed activity causes harm to an- 
other purposely, as by beating him, his act is positive and inten- 
tional. If he by a willed activity causes harm through inadver- 
tence or forgetfulness, as by driving against a person carelessly, 
his act is positive and unintentional. Both are acts of commis- 
sion. If a person withholds payment of his note on the day it is 
due, remembering it and resolving not to pay it, his act is nega- 
tive and intended; that is to say, an act of intentional omission. 
If he fails to pay his note through forgetfulness, his act is nega- 
tive and unintended; that is to say, an act of unintentional omis- 
sion.”* 


OBJECTS OR THINGS 

41. The object of a legal right is the thing which is the concern 
of the interest protected by the right. 

Every legal right is a right in or to a thing, that is to say, every 
legal right has an object, but such object or thing may be tangi- 
ble or intangible, corporeal or incorporeal, and it may or may not 
have economic value. Thus, the liberty, health, and life of a per- 
son are “things,” as are his legally protected relations with oth- 
ers, and his land and chattels. Each may be the object of a legal 
right. 


FACTS 

42. Facts, in law, are either operative or evidential. 

_ <<A n operative fact is an act or event which affects jural rela- 
tions. An evidential fact is an act, event, or static condition, or 
some combination of them from which the existence of some oth- 
er fact, operative or evidential, may logically be inferred .” 8 


? Bowman, p, 108. 


® Bowman, § 53, p. 110. 
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43. In General. 

44. The Feudal System. 
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47. Corporeal and Incorporeal Property, 

48. Real and Personal Property. 

IN GENERAL 

43. The objects of legal rights are either things which have eco- 

nomic value or things which do not have economic value. 
Property rights are legal rights in or to things which have 
economic value. 

The term “property” is commonly used to denote the things 
which are the objects of legal rights, but in its strict legal sense 
the term property denotes legal rights in or to things rather than 
the things themselves, and only rights in things which have eco- 
nomic value as distinguished from things without economic val- 
ue . 1 The life, health, and liberty of a person are objects of legal 
rights but they are not objects of legal property rights because 
they do not have economic value. Only things of economic value 
such as lands, buildings, bonds and patents constitute the ob- 
jects of legal property rights. 

In Anglo-American law property rights are divided into two 
classes designated as “real property” and “personal property,” 
generally distinguishable by the movability of the things in which 
they inhere. This natural division was given legal significance 
by the feudal system with the consequence that real and personal 
property are governed by different rules. 

THE FEUDAL SYSTEM 

44. Feudalism was an intricate combination of social, political and 

economic relationships many of which were based upon the 
landholding method characteristic of the system. 

In General 

The fundamental social unit of the feudal system was the re- 
lationship of a lord to his vassal or man. “There were reciprocal 

i As the term “property” is used to such rights, the precise sense in which 
denote both legal rights in things of the term is used must be ascertained 
economic value and the objects of from the contest. 
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duties. The lord owed the man protection which often required 
an active effort to defend him personally and to secure his rights. 
The vassal owed his lord fealty, which required his active service 
on his lord’s behalf. The general terms ‘protection’ and ‘fealty’ 
received a specific content either by the engagement which the 
vassal took when the relationship was created, or by custom, 
which soon created a number of minor services, partly substan- 
tial and partly honorific.” 3 Under the method of landholding 
that was a chief characteristic of the feudal system, lands were 
held by “tenure,” either directly under the king, the “lord para- 
mount,” or indirectly through “mesne” or intermediate lords. 
“The lord, of course, could be the vassal of another lord, a situ- 
ation that implied a definite hierarchy. In its most developed 
form, the longest series would probably contain four degrees, the 
supreme lord, generally (1) the king or emperor; (2) the great 
magnate, who was a duke, an earl or count, a marquess (mar- 
grave) , an archbishop, or a bishop; (3) the baron; and (4) the 
freeman, who might or might not be a knight. 'Hie intermediate 
degrees were often absent. There were at all times freemen 
who had no direct superior except the supreme lord himself, the 
king or emperor.” 3 Inferior to the freemen were the serfs and 
slaves who composed the laboring class. 4 

Feudalism in England 

A rudimentary feudalism which had existed in England before 
the Norman Conquest, was greatly deepened and strengthened 
by William the Conqueror. “By right of conquest he succeeded 
to all the lands owned by the Saxon king. Other large blocks 
of land came to him through the confiscation of estates of the 


3 Radin on Anglo-American Legal 
History, p, 120. 

3 Radin on Anglo-American Legal 
History, p. 121. 

4 “Tite difference between slavery 
and serfdom was that Ehe slave was 
a chattel wholly without legal rights* 
personal or property, who could be 
transferred at will from one master 
to another. The serf was personally 
free* To kill him was homicide. To 
injure him was a wrongful act. He 
could acquire for himself property 
in movable goods. What he lacked 


was the freedom of migration from 
place to place* and the power of dis- 
posing of all his labor. For part of 
every week, his labor belonged to his 
master— the term is not too strong — 
as far as agricultural labor was con- 
cerned. He must plow, sow and reap 
his master's land. Again he could 
not freely contract even as to his own 
property. He must use his master's 
mill to grind his grain. As far as 
selling his surplus if he had any, was 
concerned* that was usually restrict- 
ed by custom and by lack of market 
facility. 1 ' Radin on Anglo-American 
Legal History, pp, 121, 122. 
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higher English landowning class who opposed him at the Con- 
quest or who later rebelled against him. Keeping some of these 
lands as his personal manors, William parceled out great tracts 
among his leading men and favorites as his tenants, on mutual 
promises of protection on his part and fealty and support on 
theirs, and on condition that they would aid him in war or render 
other service for the land received. These men, in turn, retaining 
some of their portion for themselves, parceled out the greater 
part among their immediate followers on similar terms; and this 
process was repeated on a diminishing scale. Many of the Eng- 
lish soon after came forward, surrendered their lands to William 
or a lord, and received them back as tenants*” 5 Thus, the feud- 
alistie method of landholding was culminated in England with 
the king at the apex, his “tenants-in-chief” under him, their in- 
feriors under them, and so on through the several inferior ranks 
to the freemen who occupied the lands and the serfs who worked 
them. 

Feudcdistic Legal Theory 

In feudalistic legal theory the king was the original owner of 
all the land and accordingly the Conquest was regarded as hav- 
ing vested in William the Conqueror title to all the land in Eng- 
land. Hence, practically every landholder in England except the 
king was a tenant, and every tenant, whether noble or not, held 
his land by the rendition of services deemed appropriate to his 
station and upon the condition that his holding would be for- 
feited if he failed to perform them. 

Tenures 

“Tenure” was the name for the personal relationship which 
the feudal system of landholding required implying that land was 
held but not owned. If signified the holding of lands in subordi- 
nation to some superior, and also the terms of the holding. It 
was both a term of property and one describing social position. 
The king was the original owner of the land and merely permit- 
ted other men to use lands on specific conditions. Their “ten- 
ures” could be subject to termination by limitations in their 
grants, forfeiture, failure of issue, renunciation, or surrender. 

Tenures had two formal, indispensable incidents, homage and 
fealty, each requiring a different oath. Homage served the pur- 
pose of establishing the personal relation which was the flrnda- 


s Bowman, p. 14&. 
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mental basis of feudalism, and without which no status within 
the feudal system could be acquired, whereas fealty created the 
obligation to perform the services, substantial or formal, which 
constituted for the lord part of the direct profit he expected to 
derive from the tenancy and a breach of which justified forfeit- 
ure of the estate of the tenant. According to the duration of the 
tenancy and the nature of the services by which the tenant held 
it, tenures were either free or unfree. Freehold tenants held 
heritably or for life, and in return rendered services considered 
appropriate for freemen. Unfree (or villein) tenants held ac- 
cording to the custom of the manor by the service of common 
labor. 

The principal free tenures were of the three following classes: 
(1) Military, called tenure by knight’s service , by which most of 
the lords held lands; (2) Agricultural, called tenure in free and 
common socage, by which free fanners held land; and, (3) Ec- 
clesiastical, called tenure in frank almoign (free alms) , by which 
clerical persons or bodies held lands. Unfree tenures, on the 
other hand, were of many kinds and grades, being determined by 
the local customs of the manor. These varied from manor to 
manor and differed considerably in different parts of early 
England and consequently were called, in a special sense, “cus- 
tomary” tenures. However, “gradually the burdens of unfree 
or villein tenure became ameliorated through special agreements 
with the lords, conceding to villein tenants rights almost indis- 
tinguishable from those of freehold tenants, and as evidence that 
such agreements had been made they were set forth on the rolls 
(records) of the lord’s court. In this way there arose a distinct 
class of specially privileged villein tenants, called ‘copyholders’; 
they held by copy of the rolls of the lord’s court. The rules which 
grew up with respect to the rights of copyholders were purely 
local to the manor. They were determined in case of dispute by 
the lord’s court and formed no part of the common law during 
the early centuries of its development.” 6 

Conveyances Under the Feudal System; Subinfeudation 
During the time of the feudal system in England, “a tenant 
who held lands in fee simple could alienate all his lands, and his 
grantee would thus become tenant to the original lord, in place 
of the grantor. By alienating, however, a part (not the whole) 
of his lands, he could make the alienee his own tenant; that is. 


c Bowman, p, 151* 


§ 44 


the feudal system 


109 


to* 

same thing, as likewise in tam, ead, sttceji™ “ QWn M 

S T ^w"the P S %*l of the su- 

SSKES. SSS. He lost his rghts ~ 

SS^^552Ss£S 

sequen y grantor While the statute put an end 

statute, to be hddrffc SSes in fee simple, it established, on 

Zt - * his 

Tenures in America „ 

thSSn^rS r "S. tenS’e^pco, 

1 Burdick on Beal Property, (here- 
inafter cited “Burdick”), pp. 52, 53. 
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mg their independence, at once passed acts, either abolishing all 
tenure in terms or declaring their lands for the future to be held 
upon an allodial (in contradistinction to feudal) tenure.” & * 8 

The Feud or Tenement 

The foundation of tenure was the feud or tenement, usually 
consisting of possessory rights in land held in demesne (domin- 
ion, possession) , or nonpossessory rights of lordship over land in 
the demesne of a tenant, “but it might be a right to nominate the 
parson of the parish church, to take a rent, to collect a toll, to 
operate a mill, to hold an office in the manor, to receive a revenue 
in money or provisions, or any other valuable right capable of 
being held of a superior. These rights of lordship and other 
nonpossessory rights were the mysterious ‘incorporeal' heredita- 
ments’ of later days. The greed of the lords and the ingenuity of 
the Norman lawyers permitted few such rights to escape the sys- 
tem of feuds.”* 

The Manor 

The manor was a unit in the feudal system of landholding. 
All the tenants of a manor held their lands dependency of the 
lord of the manor, a manor being “a district or large tract of land 
granted to a lord with power to parcel the land among subordin- 
ate tenants on condition of the rendition of services by them, and 
with power to hold a ‘court’; that is, a general governing coun- 
cil, for administering the customs of the manor, settling disputes 
of property between tenants, and determining their feudal rights 
and duties. * * * The characteristics of a typical manor, 

any of which, however, might be lacking in individual manors, 
were the following: (1) The manor coincided geographically 
with the vill or township. It was, in fact, a feudal organization 
superimposed upon an Anglo-Saxon village community. The 
same group of men who, in private law, were lord and tenants 
of the manor, owing duties to one another, were, in public law, 
inhabitants of the vill, owing duties to the crown or state. (2) 
Within the manor, the lord and each tenant, free and unfree, had 
his house and arable lands, and all had rights in common in the 
wood and pasture land or ‘waste.’ The arable lands of the entire 
manor usually lay in two or three great fields, and in these fields 
the lands of the lord of the freeholders, and of the villeins lay in 

& Minor & Wurts on Real Property, ed without obligation of vassalage or 

p. 12, “Allodial/ 1 meaning free ; not fealty ; the opposite of feudal. 

Golden of any lord or superior ; own- & Bowman, pp. 147, 148. 
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intermingled strips. (3) The manor was managed and operated 
as an entirety by the lord’s steward or bailiff. (4) The lord held 
a ‘court’ for the tenants, which was partly a council exercising 
genera] governmental power and partly a judicial tribunal with 
civil and criminal jurisdiction in applying the customs of the 
manor.” 10 

Abolition of the Feudal System 

The feudal system was strong in England during the reigns of 
William the Conqueror and his immediate successor, but from 
the accession of Henry I it began to lose its military character 
until, during the reign of Charles H in 1660, a statute 11 was en- 
acted which provided that lands held in tenure by knight service 
should thereafter be held by free and common socage and that 
all future grants of hereditaments should be held in socage 
tenure. This statute may be said to have terminated feudalism 
as a system in England. 


OWNERSHIP 

45. “Ownership,” in the law of property, means the totality of 
rights, powers, privileges and immunities which constitute 
complete property in a thing. 13 

In this sense ownership is not a simple concept, but consists 
rather of a complex collection of interests or rights in or to a 
thing of economic value. Thus, a person having complete own- 
ership of a thing not only has the right and power to convey it 
to another but he also has the rights of possession and use and 
to direct how it shall be disposed of upon his death. However, 
the property in a thing may be divided and the right and power 
to convey it may be vested in one person while the rights of pos- 
session and use are in others. For example, the owner of land 
may lease it to another. The result is a division of the rights of 
complete ownership. Both the lessor and lessee have interests in 
the land secured by legal rights. The rights of possession and 
use are in the lessee by reason of the interest he acquired with 
the lease, but the lessor, by not having conveyed complete owrier- 

!U Bowman, pp. 14S, 149. “owner”’ and “ownership” see Re- 

H12 Car* II t C- 24, §§ 1, 2, 4. statement of the Law of Property, 

i-i For a discussion of the terms Yol. 1, § 10, and comments, pp. 25-30. 
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ship h a S retained an interest which is protected by the law and 
which he can alienate, subject to the lease.* 

Restrictions on Ownership 

The Constitution of the United States* provides in substance 

b?tZ°rT°? "“I ’? deprived of his interests “S 

by the federal or state governments without due process ofkw 

SS2? preven * property interests 

Try & fo vanous general restrictions and conditions 

ess 2 m 53 ^ ch j^tetions are imposed and effected by “due proc- 
of law ; and, using the term “property” to d print a +v,„ + u • 

ot ^ JSSS. 

Prooertv must kT* 2 the foUowmg general conditions: (1) 

otheS^M ^l J° f n0t t0 inteifGre with the rights of 
others, (2) The property of a person may be taken for the sat 

The property of 8 « fw?* 

j i to the right of the government to tax it; (4) The propertv 
of a person may be taken for public use, upon pavmlftfS 

ermnent^and' ^ d ° main power of the gov- 

vSwexeVSesof ihJnnt^ 0 ^ ° f 3 PerSOn is held sub -S ect to 

“ exer<ases of the police power of the state, which is the mm 
welfl— ^ t0 make reasonable regulations for the general 

POSSESSION 

46. The term “possession,” in law, signifies the physica! relation 
property right! 6 ” ( ° Wner) and the ob i ect of a 

in ° rder for a person to b o considered in law as hav- 
“: a ^ p ° sse 5 sl0n of a thing, he must have an intent to dos 
sess it and physical control of it. These are the elements o/the 
5^, fud the legal requirements that ordinarily must be met 
to establish it. However, the extent to which these 
must be fulfilled varies in degree with 
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13 The term “owner,” used to de- 
note the person having rights in 
things, is ambiguous as it is used in 
reference to persons having incom- 
plete ownership in things as well as 
in reference to persons who have 
complete ownership in things, and in 
a still broader sense it is used to de- 


note a person who is the subject of 
any legal right, whether or not such 
right is a property right, or right in 
or to a thing of economic value. Its 
precise meaning must be ascertained 
from its context 

14 ® ee Am. 5, and Am. 14, § r jj 3 
C.A. Const 


stances of different cases. Actual possession is a factual con- 
cept and its elements are relative. Thus, the requirement that a 
person must have physical control of a thing to be held as in pos- 
session of it does not necessitate an absolute control but only 
such as the nature of the thing permits. Actual possession of a 
thing may be rightful, that is legally consistent with the rights 
of the owner, or it may be wrongful, in violation of the legal 
rights of the owner. 

The requirements that must be met to establish actual posses- 
sion need not be satisfied to invoke the protection provided by 
the legal doctrine of constructive possession, a device of the law 
used for the purpose of achieving various desired ends. Under 
this doctrine a person who is entitled to actual possession of a 
thing which is in the actual possession of no one, is regarded as 
being in possession of it. Consequently anyone stealing the thing 
may be held guilty of larceny. 


CORPOREAL AND INCORPOREAL PROPERTY 

47. Property rights, according to the tangibility or intangibility 
of their objects and the authority of their owners to possess 
their objects, are either corporeal or incorporeal. 

Property rights either do or do not entitle their owners to the 
possession of their objects, and their objects are either tangible 
or intangible, consequently property rights are accordingly clas- 
sified as corporeal or incorporeal. Corporeal property rights 
are those which entitle their owners to the possession of tangible 
things; all other property rights are incorporeal. And those 
rights which are incorporeal are of two kinds, the first kind in- 
cluding both nonpossessory rights over tangible things and in- 
cumbrances over intangible things; whereas the second kind 
includes only rights of ownership in intangibles. 

Rights to the physical occupation or actual possession of land 
and material chattels are corporeal rights; and incorporeal rights 
are divisible into those which may become corporeal and those 
which cannot become corporeal. Of the former kind of incorpo- 
real rights are those of a landowner who has leased his land to 
another for a term of years. During the period of the lease the 
rights of the lessor are incorporeal because, although their ob- 
ject is tangible, they are of a nonpossessory nature. However, 
when the lease is terminated at the expiration of its period the 
rights of the lessor have become corporeal because they entitle 

Smith El.Law 2d— 8 
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ngnte are those of a person who is the owner of an intangible 

Jf of econ omic value such as a patent or copyright Such 
rights cannot become corporeal. py * ’ iawn 


REAL AND PERSONAL PROPERTY 
48. Property rights are classified according to the movabilitv ef 

5m 22£ sr property (reaity) - - a 

In General 

t6n T S ' rea ^ P ro P er ty” and “personal property” in Anelo- 
American law have resulted from the early common-law real and 
personal actions. Originally the terms real and pemon^ denoted 
the difference between forms of action by wWch righj 

StyrigMs^Re^So^ 6 diffe ?u nCe b6tween the ob j ec ts of prop- 
pSL £ Real ® ctl0ns were those by which things themselves 
coidd be recovered, whereas personal actions were those tav 
which damages were recoverable from the person; and because 
the importance of landholding under the feudal system and 
the various types of tenure which did not apply to f£2 oth ~ 
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inter IT v, ? Person, or longer. Nonfreehold or leasehold 
interests which exist for a term of years wer* nnt JJ ,, ™ 
coverable in a real action, no 

em, and, consequently, interests in land which are not free 
hold interests are considered as personal property.™ ™ 

« “Chattel interests are, however. 

In some states made real property by 
statutory definition.” Burdick, p. 24 . 

Smite El.Law 2d 
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Lands, Tenements, and Hereditaments 

“The older writers, when speaking of ‘things real,’ or what 
we, in modem times, designate as ‘real property,’ use the words 
'lands, tenements, and hereditaments.’ ‘Things personal’ were 
designated by the phrase ‘goods and chattels.’ A tenement is 
anything of a permanent nature that can be made the subject 
of feudal tenure; that is, a tenancy. It is a broader term than 
land, since it includes incorporeal rights, as, for example, rents 
and commons. There must, however, be an estate of freehold in 
order to constitute a tenement. Hereditaments are things which 
can be inherited; that is, which, on the death of the owner intes- 
tate, (without wiU), descend to the heir,” 18 

Hereditaments 

Hereditaments, at common law, are either corporeal or incor- 
poreal, the former being those which are of a visible and tangible 
nature, whereas incorporeal hereditaments are those of an in- 
tangible character. 1,1 These incorporeal hereditaments, accord- 
ing to Blackstone, consisted principally of ten kinds: advowsons, 
tithes, commons, ways, offices, dignities, franchises, corodies, an- 
nuities, and rents. 

Advowson 

An advowson was the right which the patron of a church or of 
an ecclesiastical benefice had to select the incumbent of that 
benefice. Like tithes, advowsons were incident to the English 
ecclesiastical system. Every parish had its patron who had a 
certain control over its affairs. This patron could be the crown, 
an archbishop, a bishop, or a member of the nobility, and one of 
the elements of his power was that of nominating the rector or 
wear who officiated in the parish church and who was entitled 
to the emoluments of the benefice. The bishop was generally 
obliged to confirm the patron’s nomination or “presentation” as 
it was termed, unless the nominee was canonically disqualified. 
This right of presentation was an advowson. It was not in any 
sense the ownership of the church but merely a right to nomi- 
nate the clergyman of the parish, and a convenient means of pro- 
viding for one in whom the patron was interested, 

io Burdick, p. A property which Is Inheritable but not 

n “An Incorporeal hereditament is tangible or visible.” Burdick, § 11, p. 
anything that can be the subject of 21, 
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Tithe 

A tithe was the right which the incumbent of an ecclesiastical 
benefice had to receive one-tenth of the income of the inhabitants 
of the parish. This right was the means employed by the English 
government to provide for the temporal welfare of the ministers 
of the established church and by virtue of it the rector or vicar 
was entitled to one-tenth of the net profits obtained from the 
lands, the live stock, and from personal industry. As the right 
of tithes was incident to the office of rector or vicar, such office 
was called a “benefice.” 18 


Common 

The right of common was the right of one person to take a 
profit from the land of another and grew out of the organization 
of the English manor. The lands within a manor were separated 
into three categories: (a) the “demesne land,” which consisted 
of that reserved by the lord for his own use and cultivation; (b) 
the “tenemental land,” or that which was distributed among the 
free tenants; and, (c) the “waste land,” or that which was un- 
cultivated. It was the waste land that was subject to the right 
of common. Rights of common which were possessed by all in- 
habitants of the manor, were of four kinds: (1) common pas- 
turage, or the right to pasture domestic animals on the waste 
land; (2) common of piscary, or the right to fish in the lakes or 
streams on or bordering the waste land; (3) common of turbary, 
or the right to take turf from the waste land; and, (4) common 
of estovers, or the right to take wood therefrom. Later, the right 
of common was extended to include any right on the part of one 
person to take pasturage, wood, turf, fish, or any profit whatever 
from the land of another. 


Way. 

A way, or right of way, was the right of one person to pass 
over the land of another. Unlike a common it did not permit the 
taking of corporeal things from the land but merely permitted 
the person having the right to pass over the land of another along 
a route selected with regard to the convenience of the parties in- 
terested. Ways were either public or private, a public way be- 


tittie from lands in the form 
of produce thereof such as grain or 
■wood, was called "predial”; a tithe 
which consisted of the produce of 


live stock such as wool or milk was 
termed “mixed”; and a tithe from 
personal industry was called “per 
sonaL” 


| 48 REAR AND PERSONAL PROPERTY 117 

ing one which was available to any member of the Pri- 

vate way being one which was possessed by a private individual. 

Office; Dignity • 

An office consisted of the right to exercise either a public or 
private employment and to receive the profits therefrom A 
dignity, on the other hand, was the right to enjoy a title of no- 
bility. 

Franchise 

A franchise was a royal privilege or branch of tiaetooga : pre- 
rogative existing in the hands of a subject or group. ^ 
lv arose from a grant of the king but in some cases c0 ^ d b e h eld 
by prescription, that is, by reason of a long use from which the 
law would presume an original grant. For example, it wasa 
franchise “for a number of persons to be incorporated, and sub- 
sist as a body politic, with a power to maintain perpetual succes- 
sion, and to do other corporate acts.” 18 

Corody . 

A corody was the right of a person to receive certain allot- 
merits of provisions for his maintenance. A right of a person o 
receive certain payments in money for his maintenance, rather 
than allotments of goods, was termed a “pension. 

Annuity 

An annuity was the right of one person to receive a periodical 
sum of money from another person under a voluntary obligation 
assumed by the latter. Annuities came from persons other than 
ecclesiastics whereas corodies were usually from ecclesiastical 
merely personal charges, but inheritable 

under English common law. 

Rent . 

A rent was the right of one person to have rendered to him a 
certain periodical profit from land held by another, and there 
were three forms at common law: (1) rent-service; (2) rent- 
charge; and, (3) rent-seck. Under the first, the profit consisted 
in whole or in part of personal services of the tenant, and if he 
failed in the performance thereof the landlord was entitled to 
retake possession of the land although no power of distress or 

10 Browne’S Blaelistone’s Commen- 
taries, p. 179. 
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re-entry was reserved in the instrument by which the property 
had been conveyed. Rent-charge, on the other hand, was that 
species of rent which existed when one granted to another his 
whole interest in land, reserving an annual rental out of the land 
itself. 20 In this situation the grantor had no power to retake 
possession upon default in rent payments unless such power had 
been reserved in the grant, consequently such a clause was in- 
variably inserted. Such rent was called “rent-charge” by reason 
of its being a charge or burden on the land. If no power of re- 
entry or distress was reserved in the grant the right of the gran- 
tor to periodical profits from the land was called rent-seck. 

Incorporeal Hereditaments in the United States 

In the United States, rights which persons may have in lands 
owned by others and often classified as “incorporeal heredita- 
ments” consist principally of easements, profits a prendre, rents, 
and franchises. 21 “Such rights are incorporeal, in that they issue 
out of, or are annexed to, things corporeal. They may also be of 
an inheritable quality, although they are not necessarily inherit- 
able.” 82 


Easements 

An easement is the right which the owner of one parcel of land 
has, by reason of such ownership, to use the land of another for 
a certain, defined purpose not inconsistent with the general prop- 
erty of the latter but without taking any profit therefrom. The 
parcel subject to such right is termed the “servient” land, where- 
as the parcel to which such right is attached is termed the “domi- 
nant” land. “The essential qualities of true easements are: (1) 
They are incorporeal; (2) they are imposed on corporeal prop- 
erty, and not upon the owner thereof; (3) they confer no right 
to a participation in the profits arising from such property; (4) 
they are imposed for the benefit of corporeal property; (5) 
there must be two tenements, the dominant, to which the right 
belongs, and the servient, upon which the obligation rests.” 8 * 

Easements are classified as: (a) continuous and non-continu- 
ous; (b) appurtenant and in gross; (c) affirmative and negative; 


20 jf the rent was charged upon an 
estate in fee, it was called a “fee 
farm rent” 

21 Xn this country, “there are no 
advowsons, tithes, dignities, nor cor- 
odies ; commons are rare ; offices are 


rare or unknown ; and annuities 
hare no necessary connection with 
land.” Burdick, p, 22. 

22 Burdick, p. 403. 

23 Burdick, p. 404. 
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Id) of necessity and not of necessity; (e) equitable or quasi; and, 
(f) private or public. 84 

Easements may be created: (a) by grant, express or implied; 
or, (b) by prescription, in case of adverse user continued for the 


24 “Continuous easements are said 
be rights of a continuous nature, 
the enjoyment of which may he con- 
tinned without the necessity of any 
human interference, as a right to lat- 
eral or subjacent support, a right to 
light and air, a right to an open 
drain, or to water courses, A non- 
eontinuous easement, on the other 
hand, is an intermittent enjoyment 
of t right, an enjoyment to be had 
only by the interference of man, such 
as rights of way, or a right to draw 
water. Another classification of ease- 
ments is that which divides them into 
casements appurtenant and ease- 
ments in gross. The former class 
comprise easements proper, which 
cannot be severed from the tenement 
with which they are connected ; that 
U, an easement [which] belongs to an 
estate, and not to a person. Ease- 
ments in gross, however, are not con- 
nected with any parcel of land, and 
exist in a person or in the public. 
It is* however, said that, strictly 
speaking, there can be no such thing 
as an easement in gross, since it is 
necessary that in every easement 
there should be both a servient and 
a dominant tenement. There is, how- 
ever, n class of rights which may be 
exercised by individuals without any 
occupancy of a dominant tenement, a 
mere burden or servitude resting up- 
on one piece of land for the use of 
a person, and such burdens have been 
nmvemcutly classed as easements in 
gross. Highways have been classed 
us easements of this kind, also ease- 
ments in respect to the flowage of 
uiiter, as, likewise, a right to draw 
wnter from a well. Easements are 
also divided with respect to the ob- 
ligation' imposed on the owner of the 
servient estate, into negative ease- 


ments and affirmative easements. 
Under the former the owner of the 
servient estate is prohibited from do- 
ing some acts of ownership on his 
own property, as an easement that 
land shall not be built upon, while 
in the case of an affirmative easement 
the owner of the servient estate is 
merely required to permit something 
to be done on his land, such as pil- 
ing materials on it. Easements of 
necessity, as distinguished from ease- 
ments not off necessity, are easements 
that are necessary for the use of the 
tenement, without which the land 
could not be used at all. They are 
easements which pass by implication 
or construction of law. Easements 
of necessity are sometimes called na- 
tural easements, in distinction from 
conventional easements, which arise 
by the agreement of the parties. 
Easements are also sometimes distin- 
guished as equitable or quasi ease- 
ments, They are not strict ease- 
ments, but may arise- between two 
pieces of land owned by the same 
person, when the enjoyment by one 
piece of a right in the other would be 
a legal easement, were the pieces 
owned by different persons. For ex- 
ample, an owner of two lots may con- 
struct a drain for one of them across 
the other, and then sell either of 
them. In such case, if he transfer 
the dominant estate, the right to 
drain across the remaining lot will 
continue; and the same result may 
obtain if he transfers the servient es- 
tate to one who has knowledge o. 
the existence of the drain, and the 
easement is necessary to the enjoy- 
ment of the other lot. Another class 
ideation of easements sometimes em- 
ployed is that of private and public 
easements. Private easements are 
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time required by the statute of limitations. And they may be 
terminated by: (a) release; (b) license to the servient owner; 
(c) abandonment; (d) obstructions amounting to abandonment; 
(e) merger; (f) operation of law; (g) adverse possession; (h) 
cessation of their necessity; (i) appropriation to public use. 

The principle rights and incidents arising from easements are: 
(a) the dominant owner must use his easement, and the servient 
owner his estate, in a reasonable manner; (b) the dominant own- 
er must repair the easement; and, (c) the servient owner must 
not obstruct the easement. 

The most important easements are the following: (1) Eights 
of way, or the right of one person to have a passage on an estab- 
lished line over land of another. (2) Highways, or a right of way 
enjoyed by the public. (3) Light and air, or an easement to the 
uninterrupted flow of light and air to the windows or apertures 
of a building from over adjoining land. (Such rights may be 
acquired by grant, in this country, but not, as a rule, by pre- 
scription.) (4) Lateral and subjacent support, the former be- 
ing the right to have one’s land supported in its natural state 
so that it will not sink when an adjoining owner makes an exca- 
vation. (The right of subjacent support is similar, but applies to 
vertical rather than to horizontal situations and arises when the 
surface of land and the strata beneath are owned by different 
persons.) (5) Party walls, or a right in a wall between two es- 
tates which is used for the common benefit of both. (6) Ease- 
ments in water, and, more particularly, in water of artificial 
channels. “The owner of land fronting on a natural stream or 
water course has, at common law, a right to have it maintained 
in its natural channel, without diminution of its quantity, or im- 
pairment of its quality, excepting the reasonable use of the same 
by other riparian owners. Such a right, however, is a natural 
right, and is not an easement. Easements in water courses are 
usually found in connection with water flowing in artificial chan- 
nels. There may be however, easements in connection with natu- 
ral streams.” 85 


easements proper; that is, there is 
both a servient and a dominant es- 
tate. Public easements are not strict 
easements. They are enjoyed by the 
public, and there is no dominant es- 


tate. They are illustrations of what 
are termed easements in gross,'* 
Burdick, pp. 405-408. 


as Burdick, § 170, p, 433, 
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Profits a Prendre 

A profit a prendre, analogous to the old common-law right, of 
common, is a right of one person in the lands of another which 
entitles the owner of the right to participate in the profits of the 
land. That is to say, a profit a prendre is a right to take profits 
from the land; its soil or produce. Such a right is distinguish- 
able from an easement in that the latter does not entitle its own- 
er to take profits from the land. Profits a prendre may be cre- 
ated by grant or by prescription and may be as various as the 
nature of the soil and the things which grow thereon or which 
are imbedded in it will permit. 

Rents 

Rent, as usually understood, “may be defined as a compensa"- 
tion, either in money, provisions, chattels, or labor, received by 
the owner of the soil from the tenant thereof. The term rent 
is used, however, in different senses, and in its largest sense it 
means all the profits issuing out of lands in return for their use. 
In the sense that rents issue out of the thing granted, and are 
no part of the thing or of the land itself, they are incorporeal 
hereditaments.” 86 

Franchises 

A franchise has been defined as “a special privilege or immuni- 
ty of a public nature, conferred upon individuals by legislative 
grant, and which cannot be legally exercised without such grant. 

• * * Ail franchises are supposed to be for the public good, 
and a franchise is in the nature of a contract, being, on the one 
hand, a grant by the state or a municipality of certain rights and 
privileges which could not be otherwise exercised, in considera- 
tion for certain benefits to the public to be supplied by the gran- 
tee. A failure of the grantee to carry out the purposes for 
which the franchise was granted gives cause for forfeiture of the 
franchise. Forfeiture, however, can be obtained only at the suit 
of the government. * * * Among the familiar illustrations 

of franchises may be mentioned rights to collect tolls and charges 
in connection with public ferries, turnpike roads, public markets, 
public wharves, and public bridges; rights to construct and op- 
erate railroads; and rights to construct and maintain water 
plants, gas plants, and electric light plants.”" 1 


2G Burdick, p. 444, 


27 Burdick, pp. 44^452, 


122 


PROPERTY 


Ch. o 


Meaning of Term “Land" 
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be removed by the tenant before the expiration of his term. 
There is great conflict in the cases over the question of what con- 
stitutes ‘fixtures.’ The term is used in three senses: First, as 
meaning simply chattels which are annexed to realty, irrespec- 
tive of whether they may be removed or not; second, as meaning 
irremovable fixtures; and, third, as meaning removable fixtures. 
The resulting confusion of the cases is natural. Some writers 
have tried to avoid this confusion by calling those fixtures which 
cannot be lawfully removed ‘real fixtures,’ because they have 
become realty, and calling fixtures which can be lawfully re- 
moved ‘chattel fixtures,’ because they remain personal property. 
The rules for determining fixtures are not in harmony. Speak- 
ing generally, however, whether or not articles affixed to the land 
are fixtures may be determined in the following ways: (1) By 
express contract of the parties concerned. (2) In some states 
by statutory provisions. (3) By the implied intention of the 
parties, as gathered from the following facts: (a) The mode or 
manner of the annexation, (b) The purpose of the annexation, 
(c) The adaptation of the article to the realty, (d) The possi- 
bility of removing the article without serious injury. (4) By the 
character or relation of the party making the annexation, wheth- 
er. for example, the owner in fee, tenant for life, or tenant for a 
term less than life. (5) By the nature of the chattels annexed, 
whether, for example, in the case of landlord and tenant, the 
articles are used for trade, agricultural, or domestic purposes.” 2 * 

Realty and Personalty; Differences 
The character of a thing as realty or personalty is important 
because of fundamental differences in the legal precepts applica- 
ble to the two kinds of property. “The modes of transferring 
real and personal property are different. * * * On the 

death of the owner, realty passes at once to the heir or devisee, 
while personalty goes to the personal representative, and through 
him to the distributee or legatee. The personal property of a 
decedent must be used before the realty in paying his debts. 
There are differences in the form and place of bringing actions 
for damages to lands and chattels. * * * In the law of mar- 

riage, the rights of the husband, at common law, are not the same 
with reference to the real property of the wife as in the case of 
her personal property, and the common-law estates of dower and 
curtesy apply to real property alone.” 30 


29 Burdick, pp. 25, 2& 
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IN GENERAL 

«. Municlp,, u. detennine, or regu , atM: 

<»> The 'T-r ° l ^ SU,e > 

( a ) Public law, 

(b) Private (or civil) law, 

(c) Criminal law, and 

Tf law of P er sons. 

It divides functionally into: 

U) Substantive law, and 

(b) Adjective law. 

An< ' 0r SPMiaI nnpnrale branches which 

(a) Military law, 

(b) Martial law, 

(c) Maritime law, and 

(d) Conflict of laws. 1 

deals with tte 

with individuals is called public law whit ^ ^ its relation s 
pal law which deals with the relation* T* ? at part of munici- 
other constitutes what is called private te mdl £ duaIs with each 
division, criminal law, deals in part Jth , How ever, a third 
state and individuals and in part with^ f! ° ns betwee n the 

with each other. Consequently crm2 , °f of individuals 

writers as public law, by others 18 dassified by some 

as it is classified here, that is 

1 See Bowman, § 54 , p _ 11L 
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vate law. Private law, apart from criminal law and all special 
divisions, is called civil law. Personal law, or that part of mu- 
nicipal law which pertains to special classes of persons, is supple- 
mentary of public, private, and criminal law. 

Functionally, municipal law is divided into substantive law and 
adjective law. 2 Substantive law is that by which individual, state, 
and societal interests are given legal recognition and which de- 
fines primary rights; whereas adjective law is that which creates 
and defines remedial rights and which deals with the methods of 
effectuating primary rights in courts. This division applies to 
public, civil, criminal, and personal law. Each has its substantive 
precepts, giving rise to primary rights; and its adjective rules and 
rights by which legal redress may be had when the interests 
protected by the primary rights are infringed. 

The foregoing classes pertain to the ordinary municipal law, 
without reference to the military establishment, war, or mari- 
time matters for which there are three special divisions of law, 
namely, military law, martial law, and maritime law. And in 
addition to these three special divisions, there is a fourth, called 
conflict of laws, which determines the effect the law of one state 
shall have in the courts of another state. 


SUBSTANTIVE LAW 

50. Substantive law divides analytically into: 

(a) Public law, 

(b) Civil law, 

(c) Criminal law, and 

(d) The law of persons. 3 


Public Law 

Public law subdivides into (a) constitutional law, and (b) ad- 
ministrative law. Constitutional law deals with the organization, 
powers, and functions of the state; whereas administrative law 
deals with “the functions of public officers and commissions, par- 
ticularly in their relations with private persons.” 4 


* This functional division of the 
law into that which is substantive 
and that which is adjective has de- 
termined, in general, the arrange- 
ment and subject-matter of parts 1 
and 2 of this book, but for reasons 
of expediency the analysis set forth 
in this chapter has not been strictly 


followed in either the selection or 
the arrangement of the material con- 
tained in the other chapters and 
parts. 

3 See Bowman, § 55, p. 113. 


4 Bowman, § 56, p. 113. 
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Civil law 

Civil law is concerned with private rights which are classified 
as primary and subdivides into (a) the law of obligations, (b) 
the law of property, and (c) the law of torts. The law of obli- 
gations is that which recognizes interests and defines primary 
rights in personam, that is, rights of one definite and ascertained 
person or group against another. Hence it is distinguishable 
from the law of property and the law of torts which deal gener- 
ally with rights in rem. The law of obligations includes the law 
of contracts and of quasi contracts, and the laws which recognize 
interests in various other special relations giving rise to primary 
rights in personam. The law of property is that which recognizes 
interests and defines primary rights in rem which pertain to the 
possession, enjoyment and disposal of corporeal and incorporeal 
things of economic value. The law of torts is concerned pri- 
marily “not with the recognition and definition of rights, but with 
infringements of rights. It deals (1) with infringements of all 
rights in rem, whether pertaining to person or property; and (2) 
with infringements of those rights in personam, or obligations, 
which are normally redressed at common law by actions of the 
kind called actions ex delicto.” 6 

Criminal Law 

Criminal law is that which treats of crimes and their punish- 
ments. It is that law which forbids acts deemed deleterious to 
public or social interests (crimes), and which provides for the 
punishment of persons committing such acts by means of pro- 
ceedings brought by public officers in the name of the state. 

The Law of Persons 

The law of persons is that which deals with the peculiarities in 
the status of special classes of persons such as infants and mar- 
ried women, to whom the law accords exceptional or incomplete 
capacity for legal rights and their correlatives. “The ordinary 
law, in its public, civil and criminal divisions, is a law for per- 
sons having normal legal capacity for rights, duties and lia- 
bilities. Hence the law of persons, as a separate division, re- 
duces to the law pertaining to persons having incomplete or ex- 
ceptional legal capacity. It is thus a sort of appendix or supple- 
ment to each of the other three divisions, comprising those modi- 
fications of legal precepts which are provided for special daiew 


6 Bowman, p. 115, 
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of persons, and in a few cases for ordinary persons in some spe- 
cial relation (e.g. marriage) ." e 


ADJECTIVE LAW 

51. Adjective law divides analytically into: 

(a) Adjective public law, 

< b) Civil procedure, 

(c) Criminal procedure, and 
<d) The adjective law of persons. 7 

Adjective Public Law 

Adjective public law subdivides into: (a) extraordinary legal 
remedies; and, (b) ordinary actions at law and suits in equity on 
behalf of the state. The former, originally known as “preroga- 
tive writs,” are the writs of mandamus, quo warranto, prohibi- 
tion, certiorari, and habeas corpus. Formerly, in England, “the 
prerogative writs were the means used by or on behalf of the 
crown to control or restrain the acts of inferior courts, adminis- 
trative officers, and corporations, and would not issue at the suit 
of a private person. In modern practice, this prerogative char- 
acter has been discarded, and while the theory of the writs is 
much the same, namely, that of enforcing public duties to the 
state, they may be used by a private person when the relief given 
by them is appropriate to the protection of his interests.” 8 In 
many other cases the state maintains public and societal interests 
by means of actions at law and suits in equity such as are ordi- 
narily brought by private persons. 

Civil Procedure 

The law of civil procedure provides and regulates the method 
by which violations of primary rights are redressed in court and 
includes whatever is embraced by the technical terms “pleading,” 
“practice,” “evidence,” “judgments," and “executions." “Plead- 
ing is the written statement of what is alleged on one side and de- 
nied on the other, by which the precise questions of law or fact 
in dispute between the parties are formulated for decision. Prac- 
tice comprises trial practice and appellate practice. The former 
includes: (1) the means by which a plaintiff may come, or the 
defendant may come or be brought, before the court (appear- 
ance and process) : (2) the form, manner, and order of conduct- 


« Bowman, p. 115. 

* See Bowman* § 60* p. 116. 


s Bowman, pp, 116, 117. 
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mg the proceedings in the trial court through the various stages 
to pleading, and after pleading to judgment; (3) the means of 
procuring m the trial court, either before or after judgment, the 
correction of errors. Evidence is the means by which the par- 
ties supply the court with the data necessary for the decision of 
questions of fact. In its practical aspects it consists of the rules 
and principles employed by the courts in excluding or admitting 
data offered as proof by the respective parties. Judgment is the 
decision of the court;, an interlocutory judgment, or order, being 
a decision made during the progress of the proceeding which 
does not finally determine or complete the action; a final iudg- 
ment being the ultimate decision, determining the rights of the 
parties unless it is set aside upon review by an appellate tribunal. 

xecution is the means by which the judgment is enforced when 
voluntary submission thereto is withheld. Appellate practice is 
the torm, manner, and order of conducting proceedings in an ap- 
pefiate court for the correction of errors alleged to have been 
made by the trial court/** 

Criminal Procedure 

The law of criminal procedure is that which provides and reg- 

t . a / S „ the mean f and methods for the apprehension and prosecu- 
tion of persons believed to have committed crimes, and for their 
punishment if convicted. It is comprised of substantially the 
same parts as civil procedure although they vary in detail. 

The Adjective Law of Persons 

The adjective law of persons is the law that regulates the pro- 
ceedings by which the status of abnormal legal persons or per- 
sonalities, and certain variations in the status of normal legal 
persons or personalities, are judicially determined. “The status 
of persons, both those having normal and those having incom- 
p ete or exceptional capacity for rights, duties and liabilities, is 
for the most part determined incidentally in the course of ordi- 
nary public, civil or criminal proceedings;”™ consequently, this 
lvision of the adjective law contains a somewhat miscellaneous 
coilectmn of rules and principles which regulate such proceedings 
f0 5 ^ separation and divorce of married persons, the 

of I// ?/ dr T’ and other ana3 ogous proceedings that treat 
or and affect the status of persons. 


» Bowman, p. 117, 
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MILITARY LAW 

52, Military law consists of a system of precepts for the organiza- 
tion and government of the army and navy, and of the mili- 
tia when called into actual service. 

Military law is that part of municipal law which applies only 
to persons of the army and navy. It is a system of legal precepts 
superadded to the ordinary law, and except to the extent that 
it may be modified temporarily by martial law, military law reg- 
ulates the military conduct of men in the land and naval forces 
at all times and in all places, in time of peace and during war, 
and without as well as within the territorial domain of the state 
in w hose service they are engaged following them wherever they 
may go in the performance of military duty or the prosecution 
of military undertaking. 

The Constitution of the United States 11 grants to Congress the 
power to declare war; to raise and support armies; to provide 
and maintain a navy; to make rules for the government of the 
land and naval forces; to provide for calling forth the militia to 
execute the laws of the Union, suppress insurrections, and repel 
invasions; and to provide for organizing, arming, and disciplin- 
ing the militia and for governing such part of them as may be em- 
ployed in the service of the United States. It also makes the 
President commander-in-chief of the army and navy of the Unit- 
ed States, and of the militia of the several States when called into 
the service of the United States, 12 and further provides that no 
State shall, without the consent of Congress, keep troops or 
ships of war in time of peace, or engage in war unless actually 
invaded, or in such imminent danger as will not admit of delay. 13 
In addition to these constitutional provisions, the military law of 
the United States comprises various acts of Congress, particular- 
ly the Articles of War (for the army) 14 and the Articles for the 
Government of the Navy; 15 the Army Regulations and the Navy 
Regulations proclaimed by the President as commander-in-chief 
in conformity with acts of Congress; and the usages of the land 

II Art. 1, § 8, U.S.C.A.Const, 

i- Art 2, § 2 5 U.S.G.A.Const. 

13 Art. 1, § 10, U.S.C.A.ConsL 

u Title 10 of the United States 
C ode Annotated, entitled “Array/* 
co u tains acts Of Congress relating 
Smith ElXaw 2 d — 9 


thereto, including the Articles of 
War. 

15 Title 34 of the United States 
Code Annotated, entitled “Navy/ 
contains acts of Congress relating 
thereto, including the Articles for the 
government of the Navy, 
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or naval service and of war which constitute an unwritten system 
applicable to cases not within written regulations. y 


MARTIAL LAW 

53 ' M ° wiT C °n-! StS ° f 3 Sy8t€m 0f ****** lm P° se d and en- 
forced by military power in time of war or great public dan- 

ial law is 5 omprised of such rules and methods of public 
S as arepu * “ to ^ect by the military establishment oveJ 
territory m which, by reason of war or public disturbance, the 
ci _ government is displaced or is inadequate to preserve onier 
and enforce the ordinary municipal law. It is distinguishable 
from military law in that it is applicable to all persons within the 
district subject to it, whether soldier or civilian, and in thaU is 
not permanent but ceases with the emergency that brings £to 

There are three kinds or grades of martial law: “(a) Mili- 
tary government, or the law of militaiy occupation, by w5 

tnrv^nf ° f & comrnande r governs the invaded terri- 

ry an enemy in derogation of the ordinary law. (b) Mili- 
tary law proper, by which in time of war a military commander 
governs disloyal or disaffected domestic districts, so far as is 
required by mUitar ^ necessity and the public safety, in deroga- 
turn of the ordinary law. (c) Qualified martial la^ oTmX 

thfmliw y W “f ta «“* « *>»t public tumult or dtaS 
the military arm of government aids the civil authorities in sup- 
pressing violence and enforcing the ordinary law.” 18 

The authority to proclaim military government as an act of 

t i” territM ?' of “ is 
ational law as vested in the commander of the invadine 

rmy * However, “the authority to proclaim martial law proper 
as an act of government within the United States according tn 
the prevailing view — there has been some difference of opinion— 
is vested by the Constitution in Congress, but in cases of immi 
Kent peril, when action by Congress Is not 
may be put into effect, temporarily, by the President subw/fn 
approval by Congress. ” w Authority to imp^ qS^^ 
law m aid of civil authorities for the suppression of vMen™™d 
the enforcement of the ordinary municipal law during periods of 

j! l ° Wman ’ PP ' 119 ’ m thorities collected In 45 Liu N S 

1- Bowman, p. 120. And see an- p. S9G e t seq. ‘ 
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Insurrection, mob violence, and disasters such as earthquakes 
and floods is vested in the President, or in the governor or legis- 
lature of the State. 

MARITIME LAW 

54. Maritime law is that part of municipal law which relates par- 
ticularly to traffic and business cm the sea and other naviga- 
ble waters, and admiralty jurisdiction is the power of a 
tribunal to hear and decide certain classes of cases arising 
under maritime law. 

Maritime law is that part of municipal law which deals with 
ships, their crews and navigation, and which relates to marine 
contracts, torts, crimes, and property, to marine transportation 
of persons and property, and to water-borne commerce in gen- 
eral. Admiralty jurisdiction, on the other hand, is the power to 
hear and decide certain classes of cases which arise under mari- 
time law, exercised by special tribunals or courts the procedure 
of which differs from that of ordinary courts in many particu- 
lars, but principally in their authority to proceed in rem; that is, 
against the offending vessel or cargo, instead of in personam, as 
in the ordinary courts, against the owner or owners summoned 
to appear and defend, “The extraordinary power to proceed in 
rem, like most of the other peculiarities of procedure which dif- 
ferentiate courts of admiralty from the ordinary courts, is deriv- 
ed from the civil law of Rome. It is based on the practical con- 
venience of obtaining a monetary satisfaction for a maritime 
tort or breach of contract by arresting the offending vessel or 
other maritime property and subjecting it to judicial sale, al- 
though the owner or owners may be citizens of and resident in 
foreign states, and thus be beyond the power of the court to make 
them defendants by means of a summons or other ordinary proc- 
ess. When the court in such a case has observed the proper 
jurisdictional steps of seizing the property and publishing notice 
of the proceeding, its decree and the subsequent sale are binding 
upon persons in every part of the world and are recognized as 
valid by every court of admiralty in the world.” 1 * 


18 Bowman, pp. 121, 122. 
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CONFLICT OF LAWS 

55. The Conflict of Laws is that part of the law which deals with 
the extent to which the law of a state operates, and deter- 
mines whether the rules of one or another state should 
govern a legal situation. A Conflict of Laws problem is 
presented whenever a legal controversy arises in which 
there is a foreign element. 19 

The laws of different states or jurisdictions vary in many par- 
ticulars, and a case which contains one or more foreign elements 
derived from one or more foreign jurisdictions requires resort 
to the precepts of conflict of laws. “No state can make a law 
which by its own force is operative in another state; the only law- 
in force in the sovereign state is its own law, but by the law of 
each state rights or other interests in that state may, in certain 
cases, depend upon the law in force in some other state or states, 
That part of the law of each state which determines whether in 
dealing with a legal situation the law of some other state will be 
recognized, be given effect or be applied is called the Conflict of 
Laws.”* 0 

For example: “A man domiciled in Minnesota dies, leaving a 
large personal estate, some of which is situated in Wisconsin. 
When the dead man’s estate is administered, it will be distribut- 
ed according to the Statute of Distributions in Minnesota, the 
state of his domicile. But that does not mean that this law of 
Minnesota reaches over into Wisconsin, and is allowed to be op- 


** Goodrich on Conflict of Laws, 2d 
E^, i 1, p. 1. 

The name “Conflict of Laws” and 
the most common alternative, “Pri- 
vate International Law,” are not en- 
tirely accurate or appropriate. The 
term "Conflict of Laws” suggests two 
laws struggling to master a given 
situation, and this is inaccurate as 
the rales of the subject are used to 
select the precepts which govern a 
given legal situation. On the other 
hand, the term “Private International 
Law” is inaccurate as the rules of 
the subject are not a “private species 
of the body of rules which prevails 
between one nation and another,” as 
they should be if the word “interna- 
tional” is taken in its accepted mean- 


ing. The principles of this subject 
are the commands of the sovereign 
in a given state and are not interna- 
tional ; they determine private rights 
of individuals who may belong to the 
same nation, “Despite inaccuracies, 
however, the best scholars incline to 
reject the more or less fanciful terms 
which have been offered as a substi- 
tute for the two mentioned. No en- 
tirely satisfactory name has been sug- 
gested; the established ones do no- 
harm if treated as mere names and 
not as supposedly accurate descrip- 
tive terms.” Goodrich on Conflict of 
Laws, 2d Ed,, p. 7* 

20 Restatement of the Law of Con- 
flict of Laws, § 1, pp. 1, 2, 
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erative there as a matter of interstate courtesy. The only law 
operative in Wisconsin is Wisconsin law. But the law of Wis- 
consin is not limited to those rules governing transactions taking 
place there between its citizens. It contains also rules for deter- 
mination of the effect of the foreign elements in a given case. It 
is the Wisconsin law of Conflict of Laws which declares that 
personal property of an intestate is to be distributed according 
to the law of the intestate’s domicile at the time of death. That 
rule is law in Wisconsin, and declared through its courts, as a 
matter of general policy and convenience. * * * The same 
line of reasoning applies in other situations presenting a foreign 
law element. A plaintiff seeks to recover in a Minnesota court 
for a tort which he says was committed upon his person in Wis-' 
consin. The Minnesota court, in passing upon the question of 
the defendant’s liability, will settle it according to the rules pre- 
vailing in Wisconsin, where the alleged wrong took place. This 
is not because the Wisconsin law of torts has, for the time be- 
ing, an extraterritorial operation through the courtesy of Minne- 
sota, extended by means of its courts. It is because the rules of 
Conflict of Laws form part of the common law of Minnesota, 
and the Conflict of Laws principle applicable is that the liability 
for an alleged tort is determined by the law of the place where it 
occurred. Minnesota law governs, but Minnesota Conflict of 
Laws principles, not the local tort rules of Minnesota, govern in 
this case.”* 1 ' 

The States of the Union are separate sovereignties except to 
the extent that the Constitution of the United States provides 
to the contrary, and consequently the recognition to be given in 
one state to the law of another is determined by the precepts of 
conflict of laws prevailing in the former, as would be the case 
if the law of a foreign nation were involved. However, by reason 
of the federal constitutional requirement that “Full Faith and 
Credit shall be given in each State to the public Acts, Records, 
and judicial Proceedings of every other State,”** the refusal of 
a State court to give a lawful judgment rendered by a court of 
another State the same force and effect that it has in the State 
where it was rendered, may be a denial of a constitutional right 
and subject as such to reversal for error by the Supreme Court of 
the United States. Such cases are governed by the United States 
Constitution and the acts of Congress passed thereunder, rather 
than by the rules of conflict of laws. 

21 Goodrich on Conflict of Laws, 2d 2- Art. 4, § 1, U.S.C.A.Const, 

I'd., p. 10. 

* 



PART 2 


THE SUBSTANTIVE LAW, 

CHAPTER 11 

CONSTITUTIONAL LAW 

36. In General. 

57. Taxation. 

53. Police Power. 


IN GENERAL 

56, Constitutional law is that division of law which treats of the 
nature, establishment, interpretation and application of con- 
stitutions. 1 


In the United States a constitution may be said to constitute 
the organic and fundamental act adopted by the people (either 
of the Union or of a particular state) as the supreme and para- 
mount law of the nation or state. A constitution differs from an 
ordinary legislative enactment or statute in three important par- 
ticulars: “(1) It is enacted by the people as a whole (that is, 
by vote of the qualified electorate) who are to be governed by it, 
instead of by their representatives in a congress or legislature. 
(2) A constitution can be abrogated, repealed, or modified only 
by the power which created it, namely, the people in the sense 
stated above, whereas a statute may be repealed or changed by 
the legislature. The people, however, can modify or repeal their 
constitution only through the medium of a constitutional conven- 
tion or constituent assembly, or by affirmative popular vote on 
amendments or on a new constitution duly submitted by the leg- 
islature. In those states where the initiative and referendum 
are in use, the provisions of the constitution are as binding on 
the people in the exercise of their legislative prerogative as upon 
the legislature, that is, these devices cannot be used to alter the 


i For antecedent discussions of con* 
si Stations see §§ 14, IS, 30, and 33, 
supra* 

''The subject matter of constitu- 
tional law consists of the fundament* 


al legal principles in accordance with 
which the people of a politically or- 
ganized society, or State, have estab- 
lished the system of government of 
such State*” Bottsehaefer on Con- 
stitutional Law, | 1, p, 5* 
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provides t ^ 0ther . mode than as the constitution itself 

damentai nii • T ? fi provislons of a constitution refer to the fun- 
SSantv of rh iP r S government and the establishment and 
late the V lb ! rt f S ’ ! nstead of bein § designed merely to regu- 
ri t nduct of individuals among themselves. But the ten- 

f T ’nm^t'h 0 ' Var{ ^^ amplification in modern constitutions derogates 
from the precision of this last distinction. 1 "■ 

Meanings of "Constitutional” and "Unconstitutional” 

i Z ed C hv t t^ ti0nal ^. eanS C0nf0rming t0 the constitution; author- 
“It aim r? constitution; not conflicting with the constitution 
n dependent upon a constitution, or secured or reg- 

tionll rights? 11 ?^ 0 "' a I 2 <c ? nstitutional monarchy,’ ‘constitu- 
is one JLvh i H e ’ m ^c^can parlance a constitutional law- 

one whteh t0 and agreeS with the constitution: 

of the h United 3 ?l° f provision of tha Constitution 

han / u mted States or of the particular state."* On the other 

<md, a statute or ordinance which is inconsistent with the con- 
stitution or in conflict with any of its provisions is said to Z> 

is^vSw-^ 1011 ^ Thus : “ an unconstitutional law is one which 
a ion of the constitution of the country or of the state .”- 1 

Constitutional Rights 

the^i^fSS 1 ° f the V nited States constitutions of 

rteh , . " ViJfM !, BUa „ r “ t ? ™ ri0 ’ JS so-called “constitutional 
g ? classified according to their nature and for the dutdow 
of constitutional law as natural or personal ri-htV ltii ff 
and poiitioal nights “Examples ot na“ SSlwJSS 
the right to life, which includes not merely the right to exist but 
also the right to aU such things as are neciaiy^fthe eSienl 

oft a ~f t0 ] he nature - temperament, and lawful desires 
flS mdmdual, and the right of liberty, which includes not only 
freedom from physical restraint, but also the unhindered minv. 
ment of all his faculties in all lawful ways * * * aii +u„ y * 
sential personal or natural rights of citizens are fully secured and 
by f° ViSi0nS i„ the federal and state constitutions.”’ 

fhJwr 6 ? 1 . Ilberty ’” has bee n defined as “the lawful power in 
m tvidual to exercise his corresponding rights ” e However 
“the constitutional right to liberty does not contemplfte S 

% Black on Constitutional Law, 4th 
Ed., (hereinafter cited "Black”) od 
3, 4. V ' 


3 Black, p. 4. 


4 Black, p. 4. 
s Black, p. 512. 

« Black, § 203, p, 512. 
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strained license, but liberty regulated by law for the com- 
mon good. The state has the right to take measures essential to 
its own preservation and to enact regulations for the dealing of 
citizens with each other. Also it is bound to protect the public 
health, safety, and morals against the aggressions of individuals, 
and thus the freedom of all may be limited by proper police regu- 
lations, as also, in some measure, by the exercise of the powers 
of taxation and eminent domain .” 7 

Religious liberty is secured by provisions in the federal and 
state constitutions, but these provisions do not prevent or ren- 
der invalid: “ (a) Recognition of the fact that the great mass of 
the American people are adherents of the Christian religion, (b) 
Public recognition and encouragement of religion, where no con- 
straint is put upon the conscience of any person, (c) The enact- 
ment of Sunday laws, (d) The enactment of laws punishing 
blasphemy as a crime. But the guaranties of religious liberty 
forbid and prevent — (a) The recognition of any particular form 
of religion as the established and compulsory religion of the state, 
(b) The appropriation of the public money or the public influ- 
ence to the support of any church, sect, or religious body, (c) 
The persecution of any individual for conscience’s sake, or the 
violation of his conscientious scruples, (d) Religious tests as a 
qualification for office.”* 

Personal liberty consists “of the power of locomotion, of chang- 
ing situation, of removing one’s person to whatever place one’s in- 
clination may direct, without imprisonment or restraint unless 
by due course of law, and also it includes the right of bodily 
integrity, that is, freedom from physical injury or degradation. 
But the right of personal liberty is limited, in accordance with 
law, in so far as may be necessary for — (a) The preservation 
of the state and the due discharge of its functions, (b) The se- 
curing of the rights of each member of the community against 
the others, (d) The due regulation of the domestic relations.” 5 ’ 

Interests in property are also protected by the federal and state 
constitutions. “The constitutions of many states declare that 
men have a natural right to acquire, possess, and protect prop- 
erty, and the federal constitution forbids the deprivation of prop- 
erty without due process of law. But property is held subject to 
the reasonable exactions of the state and to regulation under 
the police power, and its use is limited by the condition that it 
must not interfere with the equal rights of others .” 10 

7 Black, p. 513. 8 Black, | 207, p. 521. 

» Black, || 204, 205, pp. 513, 514. M Black, pp. 527, 528. 
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aiid Sate by the federaI 

right of people to be secure in their ° f free contra ct; the 
effects against unreasonable searches^d^ I ?° Uses ' papers 311(1 
to obtain justice freely^ the J2S* 8 d seazures : n the right 

nal» proceedings; and so-called “vested^te^ Crimi * 

and is SVted V by each gowS^ient 1 ^^ 6 ’ 3 poIitical ri § ht 
view of policy and expedifncy S Jh;^ acc( f dance with its own 
is not conferred or guarantied bv the f C r ,° Un ! ry the ri ^ ht to vote 
Ieft to be fixed and regulated bvttiP „ fedei ' aI constitution, but is 
ever, to the limitations contained in thfTfn S lf tes ’ subject, ho "’- 
and nineteenth 11 amendments wf ^ * fourteenth, fifteenth “ 
state defines the qualifications of th^ 6 constitu tion of the 
the elective franchise, such ouali first Wh ° Sha11 be vested lvith 
the legislature. But this does not - tl0 . ns cannot he altered bv 
power to regulate the exercise of thp^Tf the legislatu re of the 
ducting elections.” 1 * f the nght or the manner of con- 

pro^es^'^S'shS ‘maie^no' h ™ ? tte United States 

the freedom of speech or of tfifr 1 * * abridging 

peaceably to assemble^ and tfpeEttT ^ ^ ° f the ^ 
dress of grievances.” This guar^S-v Government f °r a re- 
tion “secures to the citizen the right SP6eCh and P ubll ca- 

operations, institutions, plans to criticise the nature, 

^ -“tionali; abridged"yfa^SrC;r 


11 See TJ.S.C.A.Coust., Am. 4 . 

stitnMwiJ 11307 .°^ t ^ e sta(es ’ the con- 
stitutions provide that every person 

ought to obtain justice freely, witb- 

°. u being obliged to purchase it, com- 

® !e . telr aiuI without denial, promptly 

foil Provision is 

founded on the forty-seventh article 
o .fagna Charta, wherein the king 
dec ares: ‘We will sell to no man, we 

' 1 . de ? y t0 00 “an, nor defer, right 
or justice.’ ” Black, § 223, p. 561 

13 See tr.S.&A. Const, Am. 7 . 

* 4 See U,S,C.A.Const. Aid. 6- 

ilty \ VeSte<3 T 'ght is the power to 

fullv' ■ f P0SSeSS certain ‘blags law. 
fully, it is a substantial property 


fight, and may be created bv 

£*.?**** “ 

provides «*■ 

States ! C ' tlzens of the United 
States to vote shall not be denied or 

any state ^ ^ Unitcd States or bv 
any state on account of race, color 

or previous condition of servLS) 

“tlil?i a ? ndment provides that, 
tiie right of citizens of the rr n ft*i 

States to vote shall not to dental or 

» “• State, t h" 

any state on account of sex-. 1 ’) 

18 Black, §| 204-242, p. 640. 

19 Blaclt > i 245, p. 652. 
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pression in public, whether in speech or print, of sentiments ad- 
vocating or inciting to the revolutionary overthrow of govern- 
ment, criminal syndicalism, the commission of crime, or disre- 
spect for and disobedience to law.” 30 

The right of the people peaceably to assemble for the purpose 
of petitioning Congress for a redress of grievances, or for any- 
thing else connected with the powers or duties of the national 
government, is an attribute of national citizenship, but, “since the 
right here concerned is not restricted to citizens, but is recogniz- 
ed as being in ‘the people,’ an alien residing in the United States 
has a legal right to frame and circulate a petition to the Presi- 
dent of the United States, and therein to comment fairly upon 
governmental policies and actions.” 31 However, the people have 
the right to assemble for lawful purposes “though no petition 
is included within the scope of those purposes. Thus, if no un- 
lawful purpose is involved, it is the right of a person to commu- 
nicate his opinions through the medium of a public address, and 
the members of his audience are entitled to assemble in any 
proper place to hear it. But the time and place must be suita- 
ble and the gathering orderly and peaceable. There is, for in- 
stance, no constitutional right to hold a public meeting in the 
streets of a city, and a permit for that purpose may be required. 
But the importance of the clause under consideration lies chiefly 
in connection with political meetings, such as nominating con- 
ventions; and a statute which denies to the electors of the state 
or any part of it the right to nominate candidates for public of- 
fice is in violation of this provision.” 33 

Equal Protection of the Laws 

The Fourteenth Amendment to the Constitution of the United 
States forbids a State from denying to any person within its 
jurisdiction the equal protection of the laws. However, “this 
clause does not undertake to confer new rights, but is simply 
prohibitory of certain kinds of state action or legislation. The 
'equal protection of the laws’ means the protection of equal laws, 
and requires every state to give equal protection and security 
to all under like circumstances, to the end that no greater bur- 
den shall be laid on one than on others in the same circumstances, 
the object being to prevent arbitrary and invidious discrimina- 
tions and class legislation not founded on legal and reasonable 
grounds of distinction.” 33 


« Black, I 246, p. 654. 
ti Black, p. 657. 


23 Black, p. 657, 
*3 Black, p, 567. 
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In respect of judicial proceedings, access to courts, the pro- 
cedure therein and the treatment of litigants this clause for- 
bids invidious discriminations but not reasonable classification 
“ ail similarly situated are treated alike. Thus, a state may pre- 
scribe a reasonable condition precedent to the bringing of a suit 
o a specified class so long as the basis of distinction is real and 
the condition imposed has a reasonable relation to a legitimate 
object; but a state cannot enact that some citizens may applv 
for and obtain a judicial remedy and forbid other citizens from 
doing so. However, this provision forbids “discrimination 
against persons of African descent in respect to their treatment 
m the courts, jury service, and all the ordinary rights and privi- 
leges of individuals before the law. But it does not prevent their 
separation from white people in the public schools and in respect 
to the service rendered by inns, carriers, and others dealing with 
ie general public, provided the accommodations and facilities 
accorded to them are in all respects equal to those reserved 
or whites. In respect to where they may establish or occupy 
dwellings, they may not he segregated from white persons by anv 
. °J mumc ipal ordinance, but restrictive covenants in deeds of 
valid”** persons ’ accom Plishing the same result, are not in- 

..J? skort this clause forbids class legislation but it does not pro- 
hibit the classification of persons or things for purposes of legis- 
lation provided the classification is not arbitrary or capricious. 

,. reasonabie and founded on some sound principle of public 
policy or necessity. y 

Due Ptocess of Law 

The federal constitution prohibits the United States and the 
several States from depriving any person of his life, liberty or 
property without, “due process of law.” “This phrase is derived 
thafV^f forty ' SDi J' h ii a f ticle of Magna Charta, which declares 

outlaw^ 1 ^J an - be taken ’ or ^Prisoned, or disseised, or 
outlawed, or banished, or anyways destroyed, nor will we [the 

T,S£n Pa ? f P ? him ° r commit him t0 Prison, unless by the legal 
judgment of his peers, or by the law of the land.’ It is settled 
that the two phrases ‘the law of the land’ and ‘due process of 
law are of exactly equivalent import.”* 5 

As the clause “due process of law" had a settled meaning at 
common law, “it is always proper, in determining whether due 


24 Black, | 227, p. 575. 


ss Black, p. 591. 
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process of law has been denied, to look to the character of the 
proceedings involved for the purpose of ascertaining what the 
process at common law was and what the practice in this country 
has been in like cases. Any process, not otherwise forbidden, 
must be taken to be due process of law if it can show the sanc- 
tion of settled usage both in England and this country. But as 
the fourteenth amendment was not intended to abrogate the 
common law * * * neither was it meant, on the other hand, 

to exclude everything which was not a part of the common law 
or established by immemorial usage. The legislature of a state 
is not prohibited from changing or abolishing the common law, 
nor is it deprived of the power to devise new remedies or process- 
es or to adapt them to the changing conditions of business and 
society. That which the constitutional provision is designed to 
perpetuate is not remedies or forms of procedure, but the estab- 
lished and fundamental principles of private right and distribu- 
tive justice.’’ 26 

In judicial proceedings due process of law implies a regular 
proceeding before a competent court possessing jurisdiction, with 
an opportunity to the party to appear and be heard in his own de- 
fense or in rebuttal of the claim made against his property. In 
criminal prosecutions, the requirement of due process of law is 
satisfied where there is a lawful arrest, sufficient notice of a valid 
accusation and an adequate opportunity to defend in a court 
having jurisdiction. 

Laws Impairing the Obligation of Contracts 

The Constitution of the United States prohibits the States from 
passing any law “impairing the obligation of contracts,” 87 and 
similar prohibitions are contained in the constitutions of many 
of the states. This provision applies, “not only to the ordinary 
statutes of the state, and the ordinances of its municipalities, but 
also to any clause in its constitution, or any amendment thereto, 
which produces the forbidden effect. But decisions of the courts 
are not in this sense ‘laws.’ ” 28 

The “contracts” secured by this clause are “all such as might 
be injuriously affected by the legislative action of the state if not 
thus protected. State legislatures are thus prohibited from im- 
pairing the obligations of — (a) Agreements or compacts of the 
state with another state, (b) Contracts of the state with cor- 
porations or individuals, (c) Grants of property or franchises 


Black, p. 592. 

87 Art. 1, § 10, cl. 1, tl.S.C.A.Const. 


38 Black, § 272, p. 709. 
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t b i“- Contraet s between private persons. The con- 

fr ° m impairment the institution do not 
S Th7w Statutory grants of mere licenses or exemptions. 
L public offices, (c) Illegal or immoral con- 

by ^ C0UrtS ’ (e) ^ status 

A law is contrary to this provision and is void if it: “fa) Pre- 

of U the for breach of the contract, (b) Excuses one 

vim Mf i fr ° m Pe f 0rming lt (c) Renders th e contract in- 
valid. (d) Puts new terms into the contract, (e) Enlarges or 

tte parties - ® 

erates the tune for performance of the contract, (g) Interposes 
such obstacles to its enforcement as practically to annul it.” 3 * 
The obligation of a contract “is that duty of performing the 
aC T rdinS t0 its terms 311(1 “tent, which the law recog. 

ana t dwnct £rem ** s“»- 

a Whatever pertains merely to the remedy may be 

changed or modified, at the discretion of the legislature, without 
pairing the obligation of the contract, provided the remedy be 
not wholly taken away nor so hampered or reduced in effective 

m7nt?3* ren r the C ° ntraCt practicaU y “capable of enforce- 


Interpretation of Constitutions 

The judicial department of the government is the final and 
authontative mterpreter of the constitution. “Even ZigZa 
statute may be m violation of a provision of the Constitution it 
^. not y, 01 ^ but only voidable at the instance of some person 
whom it affects injuriously. And it does not belong to any offi 
cer of the executive department of the government, nor to anv 
administrative board or commission, to declare an act of the lerii 

On the contra^, it is the duty cS Z- 
lie officers to obey a duly enacted statute, however repugnant 

in the ^T°V n f S ° me ° ne Wh ° Se rIghts U “vades^alls 
m the aid of the judicial power to pronounce it void. But as the 

constitution is a law, and questions concerning its scoTZ t 

^ °' ^ C ° nf0Imity ° f Pol and Xte ate 
nr t n b heStS .’ are questlons of law > the ultimate determination 

edSr?° nS t mUSt , bel0ng t0 the departmei * which is charg 
ed with the function of ascertaining and applying the law. And 


29 Black, §§ 275-277, p. 714. 
so Black, § 274, p. 711. 


Black, § 273, p. 711. 
32 Black, § 283, p, 736. 
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as the courts have the power to enforce their judgments, their 
determination of such questions is final; and as their decisions are 
entitled to respect and obedience as precedents, their expositions 
of the Constitution are authoritative and binding.” 33 

It is the business of the courts to interpret and apply the law 
to cases brought before them. “In so doing, they must deter- 
mine what is the law applicable to a particular case. A statute 
which, if valid, will govern the case, is presumptively the law for 
its decision. But a statute is the expressed will of the legislature, 
while the Constitution is the expressed will of the people. The 
latter is paramount. If the statute conflicts with it, [the stat- 
ute] is invalid. * * * When this question of unconstitution- 

al legislative action is raised, in such a manner as to become 
necessary to the determination of the pending cause, the court 
must decide it; and if it shall find that the statute is in violation 
of the Constitution, and therefore not law, it must so declare, 
and decide the ease accordingly. This is the whole rationale of 
the power of the courts to adjudge statutes invalid.” 34 

A question of the constitutionality of legislation will not be de- 
cided unless it is imperatively necessary to the right disposition 
of the case and, “unconstitutionality will be avoided, if possible, 
by putting such a construction on the statute as will make it con- 
form to the Constitution.” 35 Every presumption is in favor' of 
the constitutionality of a legislative act, and a statute cannot 
be declared void on considerations going merely to its policy, 
propriety, wisdom, or expediency. Where part of a statute is 
unconstitutional, and the remainder is valid, the good and bad 
parts will be separated, if possible, and that which is con- 
stitutional will be sustained. A decision against the constitution- 
ality of a statute, rendered by a competent court in a proper case, 
leaves the statute entirely void and inoperative. 

Rule s of Construction 

The principal rules of construction employed in the interpre- 
tation and application of constitutions are as follows: (1) A 
constitution is not to be interpreted on narrow or technical prin- 
ciples, but liberally and on broad, general lines, in order that it 
may accomplish the objects of its establishment and carry out 
the principles of government. (2) A constitution must be so 
construed as to give effect to the intention of the people who 


n Black, p. 54. 
m Black, p. 55. 


is Black, § 41, p. 68. 
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adopted it, this intention is to be sought in the constitution itself, 
and the apparent meaning of the words employed is to be taken 
as expressing it except in cases where that assumption would 
lead to absurdity, ambiguity, or contradiction. (3) A constitu- 
tion should be construed uniformly* (4) Every part of a con- 
stitution should be given effect if possible; and to this end the 
whole should be examined to determine the meaning of any part 
and the construction should be such as not to raise any conflict 
between different parts which can be avoided. (5) A constitu- 
tion and its successive amendments should be read together as a 
single enactment, the amendments making no further change 
than is necessary* (6) A constitution should be construed with 
reference to, but not overruled by, the doctrines of the common 
law, especially as to words and phrases familiar to the common 
law and which have received judicial interpretation. (7) Retro- 
spective operation should not be given to a constitutional provi- 
sion unless imperatively required by its language. (8) The pro- 
visions of a constitution, unless the contrary is plainly indicated 
are to be taken as mandatory and not as merely directory. (9) 
whatever is necessary to render effective any provision of a con- 
stitution, whether the same be a prohibition or restriction or the 
grant of a power, must be deemed implied and intended in the 
provision itself. (10) Where a constitutional provision confers 
a power or enjoins a duty, it is to be taken as conferring by im- 
plication all powers necessary for the exercise of the power, or 
performance of the duty enjoined* (11) The words employed in 
a constitution are to be taken in their natural and popular sense 
unless they are legal or technical terms in which case they are 
to be taken in their technical sense. (12) If a constitutional 
provision is plain and free from ambiguity it must be taken to 
mean what it says and no considerations of resulting hardship 
can avail to alter its meaning. (13) A constitutional provision 
should not receive a construction which would lead to absurdity, 
unreason or ineffectiveness if any reasonable construction is 
open. (14) If a constitutional provision which has received a 
settled judicial construction is adopted in the same words by the 
framers of another constitution it will be presumed that the con- 
struction of the former was likewise adopted. The stare deeiiis 
doctrine applies “with special force to the construction of consti- 
tutions, and an interpretation once deliberately put upon the pro- 
visions of such an instrument should not be departed from with- 
out grave reasons. 5 * 30 


se Black, § $®, p. oo. 
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TAXATION 

57. The power to tax is an inherent attribute of sovereignty and 
is unlimited in theory, but in the United States this power 
is subject to various constitutional limitations. 

Taxes have been defined as "ratable burdens or charges im- 
posed by the legislative power upon persons or property to raise 
money for public purposes.” 3 ’ What taxes shall be laid, m what 
amounts, and upon what persons or objects are matters for th 
legislative department of government, and the courts are not con- 
cerned with the wisdom, expediency, or economic policy of a ta 
taw provided such law infringes no constitutional limitation. 

In the United States "the necessary independence of the fed- 
eral and state governments imposes a limitation upon the taxing 
power of each. Neither can so exercise its own power of taxa- 
tion as to curtail the rightful powers of the other, or interfere 
with the free discharge of its constitutional functions, or ob- 
struct, embarrass, or nullify its legitimate operations, or destroy 
the means or agencies employed by it in the exercise of those 
powers and functions.” 38 _ 

The power of taxation possessed by the several states is limite 
in certain particulars by specific provisions in the federal consti- 
tution, and a state legislature may be further circumscribed ^ 
the exercise of such power by various limitations m the state co - 
stitution. "Whatever these restrictions may he, in the particu- 
lar state, they must be strictly observed. But an intention to 
limit the power of taxation wifi never be presumed; it must be 
shown to follow from clear and definite provisions of the const 

tution.” 39 

The constitutions of many of the states require taxation to be 
equal and uniform, but such a provision usually applies only to 
taxes on property and “does not prevent a reasonable and prop- 
er classification of persons or property, nor the granting of such 
exemptions as are usual. It requires uniformity m the rule 01 
method of assessment. Violation of this requirement, if gross 
and palpable, will justify the courts m giving relief. 

The “equal protection” clause of the Fourteenth Amendment 
to the federal constitution "does not prevent a state from adjust- 

37 El act, § 170, p. 429. 

3* Black, § 172, p. 432. 

Smith El.LaW 2d— 10 


39 Black, § 174, p. 439. 

40 Black, | 176, p. 446. 
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ing and changing its tax laws in all proper and reasonable ways; 
it does not require equality in the levying of taxes, nor prevent 
the legislature from classifying the different persons or subjects 
of taxation and imposing different rates, or granting exemptions, 
provided the tax levied on each class is equal and uniform as to 
that class* But there must be no arbitrary discriminations /’ 11 
On the other hand, the constitutional requirement of “due proc- 
ess of law” prohibits a state from enforcing payment of taxes il- 
legally levied. “And even in the ease of a valid tax, it is neces- 
sary that the taxpayer, at some stage of the proceedings, should 
be accorded due and sufficient notice of the liability sought to be 
imposed upon him and a fair and sufficient opportunity to con- 
test the validity, rate, manner, or amount of the assessment on 
his property before a court, officer, or board having authority 
to give him relief *” 43 

Distinct from the general power of taxation is the power of a 
state to impose burdens in the nature of taxes upon special occu- 
pations or special kinds of property for the purpose of regulation 
rather than for revenue. Such regulatory impositions are exer- 
cises of the police power, not the power to tax. Hence, “license 
fees, occupation taxes, inspection fees, and other like exactions* 
which are not imposed for the purpose of raising revenue, but 
for the proper regulation of matters deemed essential to the pub- 
lic safety, health, or welfare, are not 'taxes’ in the ordinary and 
proper sense of that term, and are not governed by the constitu- 
tional rules and maxims applicable to taxation, but by those 
which define and limit the exercise of the police power / 143 


POLICE POWER 

58. The police power of a state is the inherent authority under 
which its legislature may, within constitutional limits, pre- 
scribe laws and regulations to safeguard the safety, health 
and morals of the public, prevent fraud and oppression, and 
promote the public convenience, prosperity and the general 
welfare* 

In the United States, the power and authority to make police 
regulations is vested: u (a) In the legislatures of the several 
states, to a plenary degree, subject only to the paramount au- 
thority of positive constitutional prohibitions, (b) In Congress, 

4! Black, § 229, p* 58a 43 Black, p. 454. 

& Black, % 232, p. 604. 

Smith El. Law 2d 
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to a limited extent and for special purposes, (c) In the author- 
ities of municipal corporations, in a subordinate and delegated 
manner .” 44 

In the exercise of the powers expressly granted to it, and with- 
in the scope of its supreme authority, Congress has the right to 
enact measures relating to the public police of the nation but it 
has no general power to make police regulations for the people of 
the United States, nor has it authority to interfere, in matters 
not committed to its exclusive jurisdiction, with the internal af- 
fairs of the states under the guise of police regulation, such au- 
thority being denied to the federal government and reserved to 
the states by the Tenth Amendment of the federal constitution. 

Subject to the authority of Congress acting within the sphere 
of its powers and subject to any restrictions imposed by the fed- 
eral constitution and that of the particular state, the legislature 
of each state has full power to enact police regulations. Thus, 
“regulations enacted under the police power must not violate any 
provision of the federal or state constitutions, or interfere with 
the exclusive jurisdiction of Congress, or unlawfully discriminate 
against individuals or classes, or unreasonably or unnecessarily 
invade private rights of liberty or property. They must actually 
relate to some one or more of the objects for the preservation of 
which this power may be exercised, and be proper and adapted 
to that purpose, and directed against a' real evil, actual or threat- 
ened ” 45 


« Black, ! 166, p. 370. 
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IN GENERAL 

59. A crime is the commission or omission of an act which the law 
forbids or commands under pain of punishment imposed by 
the state. 

The elements of crime are so variable that it is impossible to 
give any succinct definition which will be correct both inclusively 
and exclusively, and in the United States, as each state is an in- 
dependent unit in the making and enforcing of criminal law, the 
laws of the particular state must be examined to determine the 
criminal character of any act . 1 

The substantive criminal law “is much narrower in scope than 
the broad concept of ‘The Administration of Criminal Justice.' 
The latter includes also the following subjects: Criminal proce- 
dure, police organization and administration, prosecution, accusa- 
tion, the defense of accused persons, the organization of courts, 
pleadings, arraignment and trial, evidence, judgment and sen- 
tence, appeals, probation, parole, pardon, penology and prison ad- 
ministration, juvenile courts, special procedures for crime pre- 
vention and laws designed to change social and industrial condi- 
tions in order to prevent crime. The federal government also 
has an elaborate system of administration of criminal justice.” * 


i“It is often loosely said tftat a 
particular act is a crime, and that 
there should he a law against it, but 
an act is not a crime merely because 
it is wrong. In the absence of pro- 
hibition by the law, no act is a crime, 
however wrong it may seem to the 
individual conscience. Thus it has 
been decided [IL S* y. Ramsay, 
Hempst. 481, Fed.Cas.No.16,115] that 
the federal court could not punish 
one who procured another to commit 
murder, in the absence of an act of 


Congress making such procuring a 
crime, although, as said by the court, 
the person who instigates another to 
commit murder is frequently guilty of 
a greater moral wrong than the one 
who strikes the fatal blow. Further- 
more, the law which prohibits the 
crime must he in force, not only when 
the act is committed, but when it Is 
punished*” Miller on Criminal Law, 
(hereinafter cited “Miller”)* p. 19. 

* Miller, § 1, p* L 
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Grimes and Torts Distinguished 

A crime is to be distinguished from a tort, the former being a 
public wrong, the latter a private wrong. “Most wrongful acts 
constitute, in each case, both a crime and a tort, subjecting the 
doer to punishment at the hand of the state and rendering him 
liable to pecuniary damages in a civil suit, by the individual im- 
mediately injured. The two proceedings are distinct, however, 
and have a different object, the one being to punish, while the 
other is to obtain redress for the injury. Neither proceeding is 
a bar to the other. The fact, therefore, that one has been held 
liable for damages in a civil action by an individual, is no defense 
when he is criminally prosecuted by the state,” 3 

Generally, the character of an act as a crime or tort depends 
on whether the good of the state is best subserved by denouncing 
it as an offense and annexing a penalty to the act, and providing 
for prosecution by the state, or by leaving it to the individual to 
seek redress in damages in a private action for the injury suf- 
fered. “What wrongs are sufficiently injurious to the public to 
be classed as crimes is a question upon which there has been a 
wide divergence of opinion. Many crimes known to the common 
law have disappeared from present day classifications, and many 
wrongs which are today deemed public wrongs were unknown to 
the common law or were treated by it only as private wrongs, 
and cognizable only by the civil courts.” * 

Crimes Mala In Se and Mala Prohibita 

A distinction obtains between crimes which are mala in se, or 
wrongful from their nature and punishable at common law, such 
as murder, robbery, rape, and many lesser offenses, and those 
that are mala quia prohibita, or wrong merely because prohibit- 
ed by statute. “The distinction is a very indefinite one. Even in 
England some of the more serious offenses came into the law 
through legislative action; for example, embezzlement, conspir- 
acy and assaults with intent to commit various unlawful acts. 
The distinction is even less real in the United States where the 
definition and declaration of crimes has become more and more 
a matter of legislation. In some states no act is a crime unless 
prohibited by statute. Nevertheless in all jurisdictions, the dis- 
tinction is still important in determining the presence or absence 
of required criminal intent.” 6 


» Miller, p. 21. 
* Miller, p. 20. 


6 Miller, p. 23. 
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Moral Turpitude 

A distinction is also made between crimes which involve "mor- 
al turpitude,” and those which do not. Such a crime has been de- 
fined as, “an act of baseness, vileness, or depravity in the private 
and social duties which a man owes to his fellow man or to so- 
ciety in general, contrary to the accepted and customary rule of 
right and duty between man and man.” 8 The presence or ab- 
sence of moral turpitude becomes important "in certain special 
proceedings such as disbannent of attorneys, deportation of 
aliens, revocation of physicians' licenses, in cases involving the 
credibility of witnesses, in cases of defamation involving the im- 
putation of crime, and in cases in which conviction of a crime 
involving moral turpitude, is made ground for divorce.” 7 

Infamous Crimes 

Still another classification is that of "infamous crimes.” At 
common law, an infamous crime was one “the commission of 
which was inconsistent with the common principles of honesty 
and humanity. Infamous crimes were treason, felony, all of- 
fenses founded in fraud and which came within the general no- 
tion of the crimen falsi 8 of the civil law, piracy, swindling, cheat- 
ing, barratry, and the bribing of a witness to absent himself 
from a trial, in order to get rid of his evidence. Within the 
meaning of the phrase as used in the United States Constitution,* 
a crime is infamous if it be punishable by imprisonment accom- 
panied by hard labor. In some states the rule is that infamy may 
be determined either by the nature of the crime, as at common 
law, or by the nature of the punishment which may be inflicted, 
as in the federal cases. At common law the question was of im- 
portance largely in determining the competency of a witness. At 
the present time this is a matter of less importance; but both 
under the Federal Constitution and the Constitutions and stat- 
utes of the various states other considerations of procedure as 


« Black's Law Dictionary* 3d Ed. t 
p, 1765. 

7 Miller, pp. 24, 25, 

s (This term, borrowed from the 
civil law, is tised to describe the class 
of crimes which involves falsifica- 
tion ; that is, crimes such as forgery, 
perjury, and the like.) 


s Am. 5, TJ.S-C.A.Const, which pro- 
vides, “No person shall be held to 
answer for a capital, or otherwise in- 
famous crime, unless on a present- 
ment or indictment of a Grand Jury, 
except in cases arising in the land 
ot naval forces, or in the Militia, 
when in actual service in time of War 
or public danger.” 
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well as civil disqualification make the definition still impor- 
tant.” 10 


Sources 

The most important source of criminal law in the United States 
is the common law of England, but there are no common-law 
crimes against the United States. “In the earlier decisions it was 
held that the federal courts had jurisdiction of common : law of- 
fenses against the United States on the theory that the exercise 
of such a power was necessary for the preservation of establish- 
ed government. Later cases, however, definitely established the 
mle that there are no common-law offenses against the United 
States and that a statutory authority must exist for declaring 
any act or omission a criminal offense. It is equally true that 
the statute must provide punishment, and a failure to do so re- 
sults in the discharge of a person accused thereunder. However, 
it has been decided that when Congress has by statute referred 
to or adopted a common-law offense, without further definition, 
the common-law definition must be followed.” 11 

The criminal law of the several states is either prescribed by 
their constitutions and statutes or is founded on the common law 
of England. In the states which have expressly adopted English 
common law by constitutional or statutory provision the common 
law has been widely altered by statute. Nevertheless it is fre- 
quently stated in such states that except as it has been altered 
by statute the English common law is their law so far as applica- 
ble to local, present conditions. “On the other hand, it is express- 
ly provided by statute in a number of states that no act or omis- 
sion is criminal or punishable, except as prescribed or authorized 
by code or statute. In a few states it is required that the crime 
to be punishable must be defined by the statute. Generally it is 
held to be sufficient that the crime be declared by statute and 
that the common law may be looked to for the definition thereof 
as well as for construing the statute.” u 

10 Miller, pp. 25, 26. u MiUer, pp. 31, 32. 

U Miller, pp. 29, 30. 
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ELEMENTS 

60. A common-lav crime consists of two elements: 

(a) The criminal act or omission, and 

(b) The criminal intent or state of mind of the actor required 

r Jn^ e * 0f the partkalar crkie to exist in concur- 

rence with the act. 


Intent 

rt ^ * general principle of the common law that a crime is not 

££££* ? l he f fa H of the * person doins the act ^ question 15 

innocent. * Hence it is said that every crime, at least 

at common law, consists of two elements, the criminal act or 
omission and the mental element commonly called ‘criminal in- 

menS rea *, ” 13 GeneraII y> wIlen a person capable of en- 
tertaining criminal intent and acting without justification or ex- 
cuse commits an act prohibited as a crime his intention to commit 
tne act constitutes criminal intent and in such a case the exist- 

“! ent is presumed from the commission of the 
. , 0 T 16 th f ory that a Person is presumed to intend his volun- 
tary acts and their natural and probable consequences. How- 
ever, when a crime consists not merely in doing an act but also 

r asp f lfie tatent * the existence of such intent is an 
essential element of the offense and is not presumed from the 
mmission of the act. Such intent must be proved. Another 
technical distinction of mental state is that designated as “con- 

5SS IVe f V ! Wch aPpUeS Where a person en Saged in an un- 
lawful act commits another unlawful act he did not intend to 

commit Under the doctrine of constructive intent, the intent to 
commit the first act is carried over to the act actually committed. 

^ nerally, this doctrine is applied only in situations where the 
first act is malum in se. It is sufficient in cases which require on- 

spedficffitent. 6111 D ° application 111 cases that require a 

The various classes of intent known to the common law have 
been reenacted m statutes, and “the statutes have also mad- wide 
use of such words as ‘malice/ ‘willfully/ ‘wantonly/ ‘knowingly/ 
and negligently, and have also created large numbers of offens- 
es m which no intent at all is required/’ 14 ' 


13 Miller, pp. 52, 53. 


1* Miller, § 20, p. OS. 
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Act 

The act which an offense requires varies with each crime. “In 
some cases it is a physical or muscular movement or perform- 
ance; in others it is an omission to act. Sometimes it involves 
passive participation in the muscular act of another, and again it 
involves such conduct as ‘possessing’ or ‘belonging/. Sometimes 
the defendant’s act is criminal or not, depending on the existence 
of some status or relationship such as marriage.” 15 To constitute 
a crime “act and intent must concur, except in the case of crimes 
which do not require intent.” 16 


Capacity - 

To be liable for a crime the actor must have had the capacity to 
possess the required intent at the time of his act, consequently 
persons with insufficient mental capacity to entertain criminal in- 
tent are not responsible or liable for their criminal acts. Thus, 
at common law, “the rule was that a child under 7 was incapable 
of committing crime; as to a child between 7 and 14 there was a 
rebuttable presumption of incapacity; after 14 there was a re- 
buttable presumption of capacity. Under the statutes the com- 
mon-law rule has been followed generally, except that the age 
classifications have been slightly altered in some of them. In 
practically all states juvenile courts have been established and a 
theory of juvenile delinquency substituted for criminal responsi- 
bility. To a large extent, but not entirely, this has displaced the 
common law ideas of criminal responsibility of children.” 17 

In criminal law “insanity is any permanent defect or disease of 
the mind which renders a person incapable of entertaining a 
criminal intent, [and] incapacity to entertain a criminal intent 
renders one criminally irresponsible for his acts committed 
while so incapacitated.” 18 However, insanity is a form of mental 
incapacity which may be urged as existing at the time of ar- 
raignment or trial, to prevent going to trial, and which may be 


15 Miller, § 22, p. 77. 

is Miller, § 21, p. 73. 

“Some causal relationship must ex- 
ist between defendant's act or the 
net of another in his behalf, and the 
prohibited result which constitutes 
the crime. This causal relationship 
is said to exist when his act was the 
proximate cause of the injury* To 


be proximate, defendant’s act need 
be only a contributing cause, as in 
the case of concurrent acts of two 
persons acting with a common design, 
or in some instances if they be con- 
current, but independent of each oth- 
er,” Miller, § 23, p. 82. 

i“ Miller, § 34, p. 11& 

is Miller, § 36, p. 125* 
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urged as existing at the time of sentencing, to prevent the im- 
position of sentence, as well as an incapacity which may be 
urged as existing at the time the alleged crime was committed 
to prevent a finding of criminal liability therefor. 19 

In regard to intoxication and capacity for crime: “voluntary 
drunkenness furnishes no ground of exemption from criminal re- 
sponsibility or limitation thereof, except (a) where drunkenness 
has produced insanity, in which case the exemption is based on 
insanity, not on drunkenness; (b) where a specific intent is es- 
sential to constitute the crime, in which case the fact of intoxica- 
tion may negative its existence; (c) where the fact of intoxica- 
tion may show provocation, in which case the degree of the of- 
fense may be rendered less thereby.” 80 

Concerning married women and their capacity for crime: "the 
common-law rule is that if a married woman, in the presence of 
her husband, commits an act which would be a crime under other 
circumstances, she is presumed to have acted under her hus- 
band’s coercion and such coercion excuses her act; but this pre- 
sumption may be rebutted if the circumstances show that in fact 
she was not coerced. The present tendency in the United States 
is to abrogate this rule." 81 This rule of the common law is also 
subject to exceptions “in case of treason, murder, probably rob- 
bery, and of those crimes which are from their nature generally 
committed by women.” 38 

Corporations have been regarded as incapable of crime. How- 
ever, the incapacity of corporations to commit crimes is not men- 
tal in character, but is rather the result of their peculiar legal 
status which makes difficult the application to them of the con- 
cept of moral, personal responsibility which still pervades large 
sections of the criminal law. “Originally corporations were com- 
pletely exempt from criminal responsibility. Gradually the law 
recognized their liability in cases of nonfeasance and later in 
many cases of misfeasance. Most jurisdictions stop at this point, 
but a few have gone so far as to hold corporations criminally lia- 
ble in cases involving personal violence and particular types of 
criminal intent.” 83 

In the United States, ambassadors and other diplomatic agents 
of foreign governments are exempt from criminal responsibility. 
“In this case, of course, the incapacity is caused in no way by 

19 See Miller, | 35, p. 122. Miller, { 44, p. 142. 

so Miller, | 42, p. 137. g 3 Millel , ) g 45j p , 144> 

si Miller, § 44, p. 142. 
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mental disability, but solely by way of an ^emption^ of law cre^ 
ated because of the international problem which is invo , 
the immunity is regarded not so much as one enj y 
diplomatic agent himself as by the government which he rep 

sents.” 84 

SPECIFIC CRIMES 

61. Crimes are divided into: 

(a) Treason, 

(b) Felonies, and 

(c) Misdemeanors. 

And for definitive purposes are classified as being against. 

(a) The person, 

(b) The habitation, 

(c) Property, 

(d) The public health, safety, comfort, and morals, 

(e) Public justice and authority, 

(f) Public peace, 

(g) The existence of government, and 

(h) The law of nations. 

Crimes at common law are divided into treason, felonies, and 

ing regarded simply as homicide. f . 

1 tt the crime of treason is defined by the fed- 

In the United States the crime ra ^ United 

1Kt as Art. 3, S 3, TJ.S.C.A.Const. 

*4 Miller, pp. 150, 151* 

as Miller, p. 41. 
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section also provides: “No Person shall be convicted of Treason 
unless on the Testimony of two Witnesses to the same overt Act, 
or on Confession in open Court,” and that, “The Congress shall 
have Power to declare the Punishment of Treason.” 


Felony 

A felony is an offense which by the statutes or by the common 
law is punishable with death, or to which the old English law 
attached the total forfeiture of lands or goods, or both, or which 
a statute expressly declares to be such. “In some states the stat- 
utes expressly declare all crimes to be felonies which are punish- 
able by death or by imprisonment in the state prison.” * 7 

Misdemeanor 

Misdemeanors, generally, include all crimes which are less than 
felonies. “Crimes of lesser importance than felonies were orig- 
inally called trespasses, but later came to be known as misde- 
meanors.” 88 Such offenses are frequently defined as including 
all crimes not punishable either by death or imprisonment in the 
state prison. 


Crimes Against the Person 

Crimes against the person include felonious homicide which is 
the killing of a human being by a human being without justifica- 
tion or excuse. It may be either murder or manslaughter. Mur- 
der is the unlawful killing of one human being by another with 
malice aforethought . 89 At common law there are no degrees of 
murder, but most of the states have by statute divided the crime 
into two degrees and some into three. “First degree murder is 
usually defined in terms of premeditation and deliberation, in ad- 
dition to malice. However, it is also defined as a felonious kill- 
ing while committing or attempting to commit another felony, 
or by lying in wait, or by poisoning, or by the use of torture or 
great cruelty. In some states first degree murder requires the 
existence of express malice in the mind of the accused while im- 


27 Miller, p. £L 
38 Miller, p. 45. 

“Malice aforethought does not 
necessarily mean an actual intention 
to kill the deceased, nor does it nee- 
essarily imply deliberation, bnt de- 
notes purpose and design as con- 


trasted with accident and mischance. 
It is present when there is an inten- 
tion to cause death or grievous bod- 
ily harm, or knowledge that one's 
acts wiil probably so result, when 
committed in the commission of a 
felony or in obstructing an officer 
who is making an arrest or prevent- 
ing a riot” Miller, § 88, p. 263. 
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plied malice is sufficient for second degree murder. Second de- 
gree murder is also defined as a killing committed without delib- 
eration or premeditation, or while committing a non-capital fel- 
ony, or in killing another with a deadly weapon or with intent to 
do mere bodily harm .” 30 

Manslaughter is the unlawful killing of one human being by 
another without malice aforethought. For example, killing on a 
sudden quarrel or in a transport of passion may be manslaught- 
er, as may also an inadvertent killing occurring in the commis- 
sion of an unlawful act. Manslaughter is either “voluntary,” or 
“involuntary.” Voluntary manslaughter is “an intentional kill- 
ing without malice. It occurs when the homicide is committed in 
sudden mutual combat and when committed in passion and hot 
blood induced by great provocation. Such provocation must re- 
sult from acts and conduct of the deceased and is ineffective to 
reduce the homicide from murder to manslaughter if induced or 
sought for fay the defendant. Both great provocation and great 
passion must be present and must concur at the time of the hom- 
icide. If reasonable time for cooling and for the return of rea- 
soned judgment elapses before the killing then it is murder.” 31 
Involuntary manslaughter, on the other hand, “is homicide unin- 
tentionally caused and without malice, resulting from the com- 
mission of an unlawful act not amounting to a felony, or from 
negligence, or lack of caution, or absence of skill in the commis- 
sion of a lawful act, or from failure to perform a legal duty.” 32 
Mayhem consists of the violent infliction of injury upon a per- 
son, rendering him less able to fight, annoy his enemy, or defend 
himself. “In the early development of the law of mayhem, mere 
disfigurement did not constitute the crime, but this was added by 
statute and has been generally adopted in the United States also. 
At common law, mayhem was a misdemeanor except in case of 
castration. It is a felony in most of the United States.” 33 
Rape is the act of having unlawful carnal knowledge of a wo- 
man by force and against her will. "Force may be actual or 
constructive, as where acquiescence is secured by fear or intimi- 
dation, or in some cases by fraud. Absence of consent may be 
actual or it may be constructive, as where the woman is legally 
incapable of consent, by reason of insanity, imbecility, or infancy. 


30 Miller, § 90, p. 273. 

31 Miller, % 92, p. 279. 
3S Miller, § 93, p. 285. 


The crime of manslaughter is divid- 
ed into different degrees in different 
states. 


38 Miller, § m, p, 290. 
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The act of having carnal knowledge is now held to have occurred 
where the slightest penetration takes place, though it was for- 
merly held that an emission must occur.” 34 

A common or simple assault is an attempt or offer, with force 
or violence, to do a corporal hurt to another. “The attempt or 
offer must consist of an actual overt act, mere words or prepa- 
rations being insufficient. The cases are not in accord as to the 
intent necessary for assault, but the better rule is that a general 
criminal intent is sufficient.” 33 Distinct from “simple” assaults 
are “aggravated” assaults, the latter being “those which are ac- 
companied by circumstances of aggravation, such as assault with 
intent to kill, to rape, or to commit other serious crimes against 
the person. Statutes in the various states define aggravated as- 
saults according to particular requirements therein set forth.” 33 
A battery, on the other hand, “is an assault, whereby any force, 
however slight, is actually applied to the person of another, di- 
rectly or indirectly. A general criminal intent is sufficient in bat- 
tery and may be found from circumstances of negligence and 
constructive intent.” 37 

False imprisonment is any unlawful restraint of a person’s lib- 
erty and is committed “whenever a person detains the body of 
another, by force actual or constructive, without his consent and 
without legal cause. False imprisonment is a misdemeanor at 
common law and generally under the statutes.” 38 

The crime of kidnapping “is a false imprisonment aggravated 
by conveying the person imprisoned to another place. In some 
states a false imprisonment accompanied by a mere intent so 
to convey is sufficient to constitute the crime.” 36 It is a misde- 
meanor at common law, but has been made a felony, generally, 
by statutes. 

The crime of abduction is generally defined as the taking of a 
female without her consent, or without the consent of her par- 
ents or guardian, for the purpose of marriage or prostitution. 
“It was probably not a crime at early common law, but was de- 
fined by a statute enacted in 1488, [3 Hen. vn, c. 2.] The stat- 


34 Miller, § 06, p. 203. 

“Rape was originally a felony un- 
der the old common law. It was 
made a misdemeanor by an early 
statute and then again changed to a 
felony. It is a felony in practically 
all of the United States.’’ Miller, § 
97, p. 301. 


35 Miller, § 98, p. 302. 

36 Miller, § 100, p. 309. 

37 Miller, g 101, p. 312. 

38 Miller, g 102, p, 315. 

39 Miller, g 103, p. 31& 
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utes of the various states follow the language of this old statute 
generally, but differ widely as to details. It is a felony in most 
jurisdictions.” 40 

Crimes Against the Habitation 

Crimes against the habitation include arson, which is a felony 
at common law and which consists in the willful and malicious 
burning of the dwelling house of another. To constitute the 
crime at common law: “(a) There must be some burning, 
though it may be slight, (b) It must be a dwelling house, or 
outhouse used in connection therewith, (c) The house must 
belong to another or be occupied by another, (d) The burning 
must be done or caused maliciously.” 41 

Burglary, at common law, is the breaking and entering of the 
dwelling house of another in the nighttime with intent to commit 
a felony therein. To constitute the crime: “(a) There must be 
an actual or constructive breaking, and (b) An entry, (c) The 
house broken and entered must be a dwelling house. An out- 
house within the curtilage is regarded as part of the dwelling 
house, (d) The dwelling house must be that of one other than 
the accused, (e) Both the breaking and entry must be in the 
nighttime, (f) And both must be with the intent to commit a 
felony in the house.” 43 

Crimes Against Property 

Crimes against property include larceny, which, at common 
law, “is the obtaining of possession of personal property, by tres- 
pass in the taking and carrying away of the same, from the pos- 
session of another, and with the felonious intent to deprive him of 
his ownership therein”; 43 and, at common law, larceny was divid- 
ed into simple larceny and compound larceny. “Simple larceny 
was subdivided into grand and petit larceny. Compound larceny 
consisted of simple larceny accompanied by circumstances of ag- 
gravation. The distinction between grand and petit larceny was 
abolished in England but persists generally in the United States. 
Some compound larcenies are treated as such; others are defined 


40 Miller, I 104, p. 319. 

41 Miller, § 106, p. 323. 

The statutory definitions of arson 
Tiirj In tlie different states of the 
Union. 


42 Miller, g 108, p. 330. 

The common-law definition of and 
requirements for burglary have been 
modified by statutes in various states 
of the Union. 

43 Miller, § 109, p. 340. 
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as distinct crimes. Other statutory changes have been made in 
some jurisdictions .” 44 

Embezzlement was not a crime at common law “but is made so 
by statute, to punish the fraudulent appropriation of property 
by one lawfully in possession before it has been in the possession 
of the owner, or by one who has lawfully obtained possession 
from the owner, and who in neither case is guilty of larceny, 
because there is no taking from the owner’s possession by an 
act of trespass .” 43 

A cheat, at common law, is the fraudulent obtaining of anoth- 
er’s property by means of some false symbol or token, such as, 
when not false, is commonly accepted by the public for what it 
purports to represent. The symbol, token, device, or practice 
must be such that common prudence cannot guard against it. 
“Among the various false symbols and tokens are false meas- 
ures, false weights, false marks of weight, false stamps, coun- 
terfeit orders, seals, dies, marked cards, etc. The statutory de- 
velopment of this crime has proceeded in two directions. The 
first may be seen in the elaborate development of laws regulat- 
ing weights, measures, and containers used in trade and com- 
merce. In some states, departments of weights and measures 
have been set up and given wide powers of administration, to an- 
ticipate and to prevent, so far as possible, the misuse of such 
articles, as cannot be easily guarded against by the use of com- 
mon prudence .” 46 

The second division of statutory development of this crime has 
produced the offense of cheating, or obtaining property by false 
pretenses. Although not amounting to a common-law cheat, and 
although not a crime at common law, obtaining property by 
false pretenses is generally made a crime by statute and is defined 
as “knowingly and designedly obtaining the property of another 
by false pretenses, with intent to defraud .” 47 

44 Miller, { 115, p. 370. 

45 Miller, § 116, p. 374, 

46 Miller, pp. 381, 382. 

47 Miller, § 118, p. 382. 

“Most of the states have, by stat- 
ute, created a number of offenses, 
having the common element of cheat- 
ing or using fraudulent devices, as, 
for example, false personation of 
others or of officers; production of 


false heirs ; fraudulent issue of doc- 
uments, and sale of stock ; and many 
others. One of the most important 
of these statutory offenses is that of 
making and uttering a check with in- 
tent to defraud, and without suffi- 
dent funds in the drawee bank, or 
with no account there at all. This 
is, of course, a form of obtaining 
money or goods under false pre- 
tenses; i. e., in this case, that the 
accused has on deposit an amount 
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Robbery, a felony at common law, is both a crime against 
property and a crime against the person. It consists of the tak- 
ing of the personal property of another, from his person or in his 
presence, by violence or intimidation, against his will, and with 
intent to steal. To constitute the crime of robbery: “(a) The 
property must be such as may be the subject of larceny, (b) It 
must be taken and carried away, as in case of larceny, (c) It 
must be taken from another’s person, or in his presence, and 
against his will, (d) It must be so taken by violence or by put- 
ting in fear, (e) It must be taken with intent to steal .” 48 

The receiving of stolen goods is perhaps a substantive misde- 
meanor at common law, but this is doubtful. However, it is very 
generally made a crime by statute. To constitute the crime: 
“ (a) The property must have been stolen, and must retain such 
character when received, (b) It must be taken into the posses- 
sion, though not necessarily manual possession, of the receiver, 
with the consent of the person from whom it is received, (c) 
The receiver must know that it was stolen, (d) The receiver 
must have felonious intent .’’ 48 

The crime of malicious mischief requires that property belong- 
ing to some one other than the accused be destroyed or injured 
by him with malice. “In some jurisdictions the malice must be 
against the owner of the property. The accused may escape 
liability by proving lack of malice or that he acted in good faith, 
under an honest claim of right .” 30 

Forgery, a misdemeanor at common law, is the fraudulent 
making or altering of a writing to the prejudice of the rights of 
another. To constitute the crime: “ (a) There must be a false 
making or alteration; (b) Of a writing or document, which, as 
made or altered, must be of apparent legal efficacy to impose a 
liability or to change a liability; (c) The alteration, if it be an 
alteration, must be material; (d) It must be made or altered with 
intent to defraud .” 51 


sufficient to secure the payment of 
the check in full Therefore, if the 
check is postdated, it is usually held 
to be a mere promise to pay in the 
future and hence not within the 
terms of the statute,” Miller, pp, 
S90, 391, 

*8 Miller, | 124, p. 391, 

40 Miller, p. 396. 
ea Miller, | 128, p. 401. 

Smith ElXaw 2d— 11 


“Although it is generally asserted 
to be true, it is doubtful whether 
malicious mischief was a crime at 
common law in England. However, 
it was adopted as a common-law 
crime in several of the states, and 
has also been widely extended by 
statute in both England and the 
United States,” Miller, § 127, p. 400. 

M Miller, § 120, p. 405. 
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Crimes Against the Public Health, Safety, Comfort, and Morals 
This class of crimes includes public or common nuisances; big- 
amy; adultery; fornication; incest; miscegenation; sodomy’ and 
seauction. “A common or public nuisance, which is a misdemea- 
nor at common law, is a condition of things which is prejudicial 
to the health, comfort, safety, property, sense of decency, or mor- 
als, of the citizens at large, resulting either (a) From an act not 
warranted by law, or (b) From neglect of a duty imposed by 
law.’’® 

Bigamy, or polygamy, “became a crime in England, by statute 
in 1604, [1 Jac. 1, C. 11], and has been declared by statute in all 
of the United States. It is committed where one, being legally 
married, marries another person during the life of his or her wife 
or husband , d3 but the statutes in this country “generally ex- 
cept from their operation a person whose husband or wife has 
been absent for a certain number of years without being known 
by such person to be living within that time.’’® 

Adultery has been recognized by some courts as a common-law 
misdemeanor, but others have held that it is not a crime unless 
made so by statute. The definitions of the crime vary. Thus, 
(a) In some states it is voluntary sexual intercourse between 
persons one of whom is lawfully married to another, both par- 
ties being guilty, (b) In other states it is such intercourse by a 
married person with one who is not his or her wife or husband, 
the married person only being guilty, (c) In other states it is 
such intercourse with a married woman by one not her husband 
both parties being guilty.” 35 

Fornication is “voluntary unlawful sexual intercourse under 
circumstances not constituting adultery; a single act of fornica- 

bv st^r ” 5 c Crime at COmmon law but & made so hr some states 

. The comi non law does not punish acts of adultery or fornica- 
tion committed privately but it does punish those who commit 


“To ntter a forged instrument is 
to offer it, directly or indirectly, by 
words or actions, as good. This, if 
done with intent to defraud, and with 
knowledge of the falsity of the in- 
strument, being an attempt to cheat, 
is a misdemeanor at common law. 
* * * Uttering and forgery are 
not different degrees of the same of- 
fense, but are distinct offenses, al- 
though in some' states by statute ut- 


tering is declared to be forgery.” 
Miller, pp. 413, 414. 

52 Miller, g 132, p, 415. 

G3 Miller, § 133, p. 423. 

54 Miller, § 134, p. 427. 

55 Miller, g 136, p. 428. 

50 Miller, § 137, p. 432. 
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such acts openly and notoriously. “For a man and woman illicit- 
ly to cohabit together, openly and notoriously, or for a person 
to be guilty of any open and notorious lewdness and indecency, 
is a crime at common law, as it constitutes a public scandal and 
nuisance.’’ 67 


Incest, although not a crime at common law, is generally de- 
clared so by statute. It is defined as, “illicit sexual intercourse 
between persons who are related within the degrees of consan- 
guinity or affinity wherein marriage is prohibited by law.” 68 

Miscegenation, or intermarriage between persons of the white 
and negro races, or the living together of such persons in adul- 
tery or fornication, is a statutory crime in some of the states.® 

Sodomy, or buggery, “is carnal copulation against the order 
of nature by man with man; or in the same unnatural manner 
with woman; or by man or woman in any manner with a beast. 
Bestiality is carnal copulation by a man or woman with a 
beast.” 60 


Seduction is defined as, “the act of a man in enticing an unmar- 
ried woman of previous chaste character, by means of persuasion 
and promises, to have sexual intercourse with him.”® 1 

To procure an abortion is to cause the miscarriage or prema- 
ture delivery of a pregnant woman; and to commit such an act 
after the child has quickened, although with the mother’s con- 
sent, is a misdemeanor at common law. However, “there are 
statutes in most of the states making it a felony to procure an 
abortion, whether the child has quickened or not.” 62 


In addition to the common-law crimes and statutory offenses 
that have been enumerated, “the Congress of the United States 
has defined a number of crimes which come within this classifi- 
cation; examples of which may be found in laws to prevent inter- 
state traffic in obscene literature, diseased persons, animals or 
plants, lotteries, white slaves, stolen motor vehicles, intoxicat- 
ing liquor, and to prevent smuggling into the United States from 
foreign countries.” 63 


s: Miller, § 13S, p. 433. 

58 Miller. 5 139, p. 434. 

59 See Miller, § 140, p. 436. 
so Miller, § 141, p. 437. 


crime at common law, but it is made 
bo by statute in most of the states/' 
Miller, § 142, p. 43S. 

62 Miller, § 144, p, 444. 


6i 4+ Sedtietion is probably not a 63 Miller, § 145, p. 445. 
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Crimes Against Public Justice and Authority 

This classification includes common barratry, maintenance, 
and champerty, and the crimes defined in the paragraphs imme- 
diately following. Common barratry is the offense of frequently 
exciting and stirring up suits and quarrels either at law or other- 
wise; maintenance is the officious intermeddling in a suit that in 
no way belongs to one, by maintaining or assisting either party 
to prosecute or defend it; and, champerty is a bargain with a 
plaintiff or defendant to divide the land or other matter sued 
for between them if they prevail at law, the ehampertor to carry 
on the party’s suit at his own expense. “These three offenses are 
all old common-law crimes, designed to prevent the stirring up of 
strife and litigation. Many of the courts have refused to recog- 
nize them or have materially restricted the old common-law 
doctrines. In modern practice these crimes are almost complete- 
ly disregarded.” 64 

Obstructing justice, which consists of resisting or obstructing 
an officer in the exercise of his duty, is a misdemeanor at com- 
mon law and by statute in many states. 

Embracery, which is “an attempt to influence a jury corruptly 
to one side by promises, persuasions, entreaties, money, enter- 
tainments, and the like,” 65 is a misdemeanor at common law. In 
some jurisdictions it is defined by statute as one form of bribery. 

The crime of escape is committed: “ (a) By an officer or other 
person, having lawful custody of a prisoner, where he voluntar- 
ily or negligently allows him to depart from such custody other- 
wise than in due course of law. (b) By a prisoner, where he 
voluntarily departs from lawful custody without breach of pris- 
on.” 66 Prison breach, on the other hand, “is the breaking and 
going out of his place of confinement by one who is lawfully im- 
prisoned”; 67 whereas the crime of rescue “is the forcible delivery 
of a prisoner from lawful custody by one who knows that he is 
in custody.” 68 

Misprision of felony is a criminal neglect either to prevent a 
felony from being committed or to bring to justice the offender 
after its commission; whereas the offense of compounding a 
crime is the agreeing, for a consideration, not to prosecute a 
crime which one knows has been committed. 

6* Miller, | 152, p. 453. 61 Miller, § 156, p. 465. 

«6 Miller, § 154, p. 463. 68 Miller, § 157, p. 468. 

66 Miller, § 155, p. 463. 
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Perjury, at common law, “is the willful and corrupt ^ng, up- 
0 n a lS oath, or in any form allowed by law to be mutated 
for an oath, in a judicial proceeding or course of ousfice. o 
testimony material to the issue or matter of inquiry. Perjury is 
a misdemeanor. Subornation of perjury is the procuring by one 
person of another person to commit perjury. 

The authorities do not agree in their definitions of bribery at 
common law. “Some define it as the receiving, by a judge or oth- 
er officer connected with the administration of justice, of ^ 
due reward to influence his behavior in office. Others define it as 

the giving or receiving of a reward to ^ ence ^ y ^ ffi SlS: 
The crime has been considerably extended under the statutes 

and later cases.” 70 

The offense of misconduct in office consists of maffeasance, 
“i e the doing of illegal acts under color of office, or abusing dis- 
cretiomry powers; and nonfeasance, i. e., willfully neglecting to 
perform the duties of office provided by law. Malfeasance may 
take the form of extortion, oppression, or fraud and breacli 
trust” 71 However, “refusal to accept an office to which one 
been appointed, and the exercise of power and privies of 
an office to which one has not been elected or appointed, may 
also constitute crime.” 72 

Criminal contempts are crimes against public justice mid au- 
thority punishable both by indictment, trial an sen enc _ 
the case of other crimes, and also by summary procedure, 
tempts may occur against other bodies than courts, which exer- 
H5E powers, but primarily are important as they operate 
to interfere with or obstruct the orderly administration of justice 

in courts.” 73 


Crimes Against the Public Peace 
Any willful and unjustifiable disturbance of 1 £* 
is a crime both at common law and under the statutes. T 
fense may consist of disturbing a neighborhood or a number of 
people assembled in a public meeting, or of disturbing : an indrnd- 
ual in such a manner or to such an extent as to provoke a breach 
of the peace.” 74 This class includes dueling which is an agp’a- 
vated assault. However, “one who kills or injures another in a 


6» Miller, § 160, p. 468. 

70 Miller, § 161, p. 473. 

71 Miller, | 162, p. 475. 


78 Miller, § 163, p. 477. 

73 Miller, | 164, p. 478. 

74 Miller, 8 165, P- 483. 
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duel may be guilty of murder, mayhem, or other crime. Chal- 
lenging another to fight a duel, or bearing or provoking such a 
challenge, is a misdemeanor .” 76 Other crimes of this class are 
defined in the paragraphs which immediately' follow. 

The crimes of unlawful assembly, rout, and riot, represent 
progressive steps in violent mob action, “(a) An unlawful as- 
sembly occurs when three or more persons assemble with intent 
to commit a crime by open force, or with intent to carry out any 
purpose in such manner as to cause reasonable apprehension of a 
breach of the peace, (b) A rout is an unlawful assembly which 
has made a motion toward the execution of the common purpose 
of the persons assembled, (c) A riot is either an actual begin- 
ning of the execution of such an unlawful common purpose, or 
the execution of an unlawful purpose by an assembly which was 
lawful when its members first assembled; in each case, force and 
violence being used, to the terror of the people .” 76 

An affray is defined as “the fighting of two or more persons 
in a public place, to the terror of the people ,” 77 and is a misde- 
meanor. 

This class also includes the crime of forcible entry and detain- 
er, “Forcible entry occurs where a person violently enters upon 
real property occupied by another, with menaces, force, and arms, 
and without the authority of law. Forcible detainer is detention 
of the possession of the property by the use of force and violence, 
and may occur where the original entry was forcible or where it 
was peaceable .” 78 

Criminal libels are also of this class. “The crime of libelling a 
private person consists in the malicious publication of any writ- 
ing, sign, picture, effigy, or other representation, tending to ex- 
pose any person to hatred, contempt, or ridicule. The gist of the 
offense is its tendency to provoke a breach of the peace .” 79 But 
not all criminal libels are against private persons. “The common 
law also recognized other libels which are punished as crimes, 
i. e., blasphemous libels, obscene libels, and seditious libels .'’ 811 

Crimes Against the Existence of Government 

The crime of treason falls within this classification, as do such 
crimes as are defined in the paragraphs which immediately fol- 

70 Miller, § 166, p. 485. 78 Miner, § 169, p. 49L 

76 Miller, g 167, p. 4S6. 79 Miller, g 170, p. 492. 

77 Miller, g 168, p. 489. so Hiller, g 171, p. 408. 
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low. Historically considered, “treason was divided into high and 
petit treason. The latter is now regarded as felonious homicide. 
Treason in the English law was wide in scope and arbitrarily ap- 
plied. It was early limited in scope by statute. In the United 
States it is even more limited by the Constitution, consisting only 
in levying war against the United States, or in adhering to their 
enemies, giving them aid and comfort. Treason is also prohibited 
by the constitutions and statutes of some of the states. Mispri- 
sion of treason consists in concealing the commission of trea- 
son .” 81 

In the United States the crimes of espionage and sedition are 
prohibited by federal statutes against the unlawful obtaming 
or permitting to be obtained of information affecting national 
defense; the unlawful disclosing of information affecting nation- 
al defense; and, seditious or disloyal acts or words in time of 
war. 8 * 

The crime of seditious conspiracy is “a conspiracy to over- 
throw the government by force or otherwise to oppose force to 
its lawful exercise of authority. An overt act is necessary to con- 
stitute the crime .” 83 

Counterfeiting is another offense against the government. 
“The Constitution makes the coinage of money a function of the 
federal government and gives Congress power to punish persons 
who counterfeit the money of the United States or attempt, or 
conspire to do so, or who possess tools, plates, or instruments in- 
tended to be used for such purpose. Some of the states also have 
declared counterfeiting to be a crime. It is also made a crime 
in some jurisdictions to counterfeit trade-marks or labels .” 86 

Abuse of the elective franchise is also a crime against the gov- 
ernment. “Illegal voting is a crime at common law, and is also 
regulated by acts of Congress and by the statutes of the different 
states. It is also a crime at common law for a person to usurp 
an office to which he has no claim, or to offer violence to voters. 
By statutes, betting at elections is made a crime, as are many 
other acts which violate the purity of elections .” 85 


81 Miller, § 172, p. 499. 

82 See act of June 15, 1917, c. 30, 
Title I, H 1-3, 40 Stat. 217-219, 50 
U.S.CX §1 31-33; and act Mar. 3, 
1921 , c. 136, 41 Stat 1359, 50 U.S.O.A. 
£ 33. 


83 Miller, § 174, p. 507 ; and see R. 
S. § 5336; Mar. 4, 1909, c. 321, § 6, 
35 Stat. 1089, IS U.S.C.A. § 6. 

84 Miller, § 175, p. 508. 

S3 Miller, | 176, p. 508. 
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Crimes Against the Law of Nations 
International law, or the law of nations, is a part of the crimin- 
al law of the United States “only to the extent that it is recogniz- 
ed by the Constitution and declared by statute. It is not neces- 
sary that Congress should describe the crime as an offense 
against the law of nations. It is only necessary that the crime 
be named in the statute and that it be actually known to the 
law of nations. The following are examples of crimes against the 
law of nations: Piracy; offenses against representatives of foreign 
governments; offenses against neutrality; counterfeiting money 
or securities of a foreign nation .” 86 


PURPOSE 

62. Crimes are prohibited on the ground of public policy, for the 
purpose of preventing injury to the public. 

“Injury to the public,” may include, “destruction or interfer- 
ence with government, human life, private property or other 
valued institutions or interests. Such considerations as desire for 
vengeance or uncompensability of injury may also be involved .”* 7 

The criminal law is sanctioned by capital punishment, impris- 
onment, and fines, the extent or severity of the punishment be- 
ing dependent upon the seriousness of the offense . 88 Capital 
punishment is punishment by death; imprisonment is punishment 
by confinement in a jail or prison; and a fine is a pecuniary pun- 
ishment. “Many purposes have been assigned to punishment, 
such as reformation of the criminal and deterrence of others 
from the commission of crime. Of course punishment has no 
purpose except as it works out a larger purpose of the criminal 
law itself. Perhaps it may be said that whatever purpose is serv- 
ed by punishment is a purpose of criminal law, for example, the 
compelling of persons to cease or refrain from committing crime, 
by forcing or persuading them to conform to established rules 
of conduct designed for the protection of government, of life, 
of property or of other rights, privileges and immunities guar- 
anteed by law .” 89 

86 Miller, § 177, p. 509. 

8~ Miller, § 3, p. 17, 

ss However, the Constitution of the 
United States, Amendment 8, U.S.C. 


A-, provides: “Excessive bail slmil 
not be required, nor excessive fines 
imposed, nor cruel and unusual pun- 
ishments inflicted.” 

sa Miller, p, 19, 
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marriage in general 

63. The term “marriage” is used in two senses to denotes 

(a) The relation of a man and woman legally united as husband 

and wife, and 

(b) The act, as distinguished from the executory agreement to 

marry, by which the parties enter into the marriage rela- 
tion. 

Marriage, in the sense of the relation of husband and wife is a 
status, not a contract; and, in the sense of the act by which the 
parties become husband and wife, it is the event by ^h &e 
status of husband and wife is created, not a contract 1 However^ 
“the relations, duties, obligations, and consequences flowing from 
the marriage contract are so important to the peace and welfare 
of society that the Legislature may prescribe who may marry, 
the age at which they may marry, the procedure and form essen- 
tial to constitute marriage, the duties and obligations created by 


i“It has frequently been said by 
courts and even by Legislatures, that 
marriage is a ‘civil contract/ But to 
conclude from these statements that 
marriage * * * has all, or even 

many, of the incidents of an ordinary 
private contract, would be a grave 
error. In fact, these statements to 
the effect that marriage is a ‘civil 
contract* will he found, upon examin- 
ation, to have been used only for 
the purpose of expressing the idea 
that marriage, in the American 


states, is a civil, and not a religious 
institution, or that * * * in 

some states mutual consent alone 
without formal celebration is suf- 
ficient to constitute a valid marriage 
known as a common law marriage, or 
that, as is true in all states, the mu- 
tual consent of the parties is essen- 
tial, even in the case of a ceremonial 
marriage, * * * The fact that 

marriage is not a contract in the or- 
dinary sense is shown for example 
by the fact that it is not voidable by 


169 
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mamage, the effect on the property rights of the parties and the 
causes which shall be regarded as sufficient for its dissolution."* 

Essentials, of Marriage 

To constitute a valid marriage there must be agreement or 
mutual consent to enter into the marriage relation and such 
agreement must be real. There may be no real consent either 
because of mistake, duress, or fraud. Mistake as to the nature 
and legal consequences of the ceremony, or as to the identity of 
the other party, renders the marriage voidable; but a marriage 
is not invalidated by mistake as to the rank, fortune, character, 
or health of one of the parties . 3 If either party acted under du- 
ress, their marriage is voidable. Fraud, to affect the validity of 
a marriage, must relate to some fact essential to the marital re- 
lation. Consequently, “a marriage is not invalidated by false 
representations or concealment as to rank, or fortune, or as to 
character, or health, except in extreme situations; nor by false 
representations or concealment as to chastity, except where the 
woman was pregnant by another man at the time of the mar- 
riage, and the husband was ignorant of the fact, and had not 
himself had intercourse with her.”* However, the present tend- 
ency of the courts is toward greater liberality in annulling mar- 
riages for fraud. Where there has been mistake, duress, or fraud 
the marriage is voidable, not void; and it can be avoided only 
by the party mistaken, coerced, or deceived, “By the weight of 


nn infant, If he he of marriageable 
iige, that it cannot be rescinded or 
substantially modified by the mutual 
consent of the parties, that an in- 
capacity to perform the marital du- 
ties, if such Incapacity develops .aft- 
er the parties are married, does not 
destroy or permit the rescission of 
the relation; that the same fraud 
which would make a contract void- 
able will not necessarily make a mar- 
riage voidable.” Madden on Persons 
and Domestic Relations, (hereinafter 
cited “Madden”) pp. 3 , 4. 

s Wiley v, Wiley, 75 Ind.App. 456, 
123 N.E. 252, 1919. 

3 “Whether or not a man and wo- 


man will become husband and wife, 
is entirely for them to decide. Even 
though there is a perfectly valid en- 
gagement, or agreement to marry in 
the future, the law will not specifies!* 
ly enforce the agreement by decreeing 
that the unwilling party marry the 
other, hence in every case it is with* 
in the power of either party to refuse 
to give his consent to the actual mar- 
riage. Consequently, unless they 
both consent, or one of them, not eon* 
senting, is estopped from asserting 
his want of consent, there is no mar* 
riage, even though a formal marriage 
ceremony has been performed." 
Madden, p. 7 , 

4 Madden, § 9 , p, 9, 
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authority, a judicial decree of annulment is necessary, and the 
mere election of the party to annul is not effective.” 5 

In order to effectuate a valid marriage the parties must be cap- 
able of intelligently consenting* They may be incapable of intelli- 
gently consenting by reason of insanity, intoxication, or nonage, 
“A marriage is void, in the absence of a statute, if either party, 
by reason of defect or disease of the mind, was incapable of in- 
telligently consenting. The parties must have been mentally 
capable of understanding the nature and consequences of mar- 
riage. The same rule applies where a party is drunk at the time 
of the marriage. In most states, by statute, such marriages are 
declared voidable, and not void; and in some states they are held 
voidable only, independently of statute.” 6 As for their age, “the 
parties must be of an age at which the law deems them capable 
of intelligently consenting to enter into the marriage relation. 
At common law the age of consent is 14 for males, and 12 for 
females, but in most states the age of consent has been raised by 
statute.” 7 The effect of marriage by infants varies as follows: 
(a) marriages after the age of consent are binding; (b) mar- 
riages between the age of consent and the age of seven years are 
voidable on or before the age of consent is reached, and by either 
party, or, after such age is reached, if they have not thereafter 
cohabited as man and wife or otherwise ratified the marriage; 
(c) marriages below the age of seven are absolutely void* 

The parties to a marriage are also required to be capable in 
other respects; thus, there must be no impediment of relation- 
ship, physical incapacity, civil conditions, or prior marriage. 
“The parties must not be within the prohibited degrees of kin- 
dred, either by consanguinity or affinity. By an early English 
statute, [32 Hen. Vm, c. 38], there can be no valid marriage 
within the Levitical degrees; that is, within the third degree of 
civil reckoning, inclusive, or, in other words, nearer than first 
cousins. In the absence of statutory provision to the contrary, 
such marriages are voidable, and not void. The whole subject 
is now very generally regulated by statutes, defining the limits 
within which relations may not marry, and frequently declaring 
marriages within the prohibited degrees absolutely void.” 8 Con- 
cerning physical requirements, “the parties must be physically 
capable; but capacity to copulate, not fruitfulness, is the test. 
The incapacity must exist at the time of the marriage* Neither 


s Madden, § 10, p. 9. 
e Madden, § 12, p. 23. 


7 Madden, § 13, p. 2a 
• Madden, § 15, p* 33. 
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party can set up his or her own impotence to defeat the marriage. 
In the absence of statutory provision to the contrary, impotence 
renders a marriage voidable, and not void .” 9 The parties must 
also meet whatever civil conditions may be imposed by the juris- 
diction; for example, many of the states prohibit marriages be- 
tween negroes, Indians, Mongolians, or some one or more of these 
races, and white persons. As for the effect of prior marriages 
of the parties, “in the absence of statutory provision to the con- 
trary, a valid and undissolved prior marriage of either party ren- 
ders a marriage absolutely void ab initio, even though the par- 
ties may have acted in good faith, and in a reasonable belief that 
the former spouse was dead or divorced .” 10 

Power of Legislature to Validate Marriages 
Marriage, because of its great social importance, “has always 
been subject to regulation and control by the state; and it is well 
settled that the Legislature has power to validate or confirm by 
statute a marriage theretofore voidable because of some statu- 
tory disability or neglect of some statutory requirement .” 11 

Formalities in Celebration 

Under the common law persons may marry by the mere ex- 
pression of mutual consent to become husband and wife, but stat- 
utes in all of the states set forth formal methods by which mar- 
riage may be accomplished . 13 However, if a statute prescribes 
formalities for the celebration of marriage it is not to be con- 
strued as rendering an informal marriage invalid unless it ex- 
pressly so declares . 13 

9 Madden, § 16, p. 36. 

m Madden, § 18, p. 39, 

U Madden, £ 19, p. 47. 

is “Common law marriages may be 
per verba de praesenti — that is, by 
consent to live together presently as 
husband and wife — no copula being 
necessary. It is sometimes said that 
there may be a marriage per verba 
de futuro cum copula — that is, by an 
agreement to marry in the future, fol- 
lowed by copula in pursuance thereof. 

But by the better authority a mar- 
riage can be effected per verba de 


futuro cum copula only when the cir- 
cumstances are such that a present 
agreement at the time of the copula 
can be implied/' Madden, § 22, p. 
48. 

13 “Even though a marriage stat- 
ute is construed to be mandatory, it 
is not necessary, in order to validiy 
marry, to comply with all its details. 
In the absence of strict language to 
the contrary, the ceremony in the 
presence of the minister or official 
authorized to celebrate marriages or 
serving de facto in that capacity is 
the only absolute requisite,” Mad- 
den, § 23, p. 64, 
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Once a marriage is shown to have taken place it is presumed 
to be valid until the contrary is proved; and, as a rule, the valid- 
ity of a marriage is determined by the law of the place where 
it was entered into. However, the latter rule is departed from 
when such marriage offends a serious public policy of the state 
where its validity is asserted. 


COMMON-LAW INCIDENTS 


64 . At common law marriage was regarded as making the husband 
and wife one person. 


At common law, the wife’s personal property in possession 
vested exclusively in her husband without any act on his part 
and on his death passed to his personal representative; and this 
was true as to personalty owned by her at the time of the mar- 
riage, personalty acquired during coverture, personalty in her 
actual possession, and personalty in the actual possession of some 
third person not holding adversely . 14 However, “this rule did 
not apply to the wife’s paraphernalia; that is, such articles of 
wearing apparel, personal ornament, or convenience as were 
suitable to her rank and condition. These belonged to the hus- 
band, like other personalty in possession, but, if undisposed of 
by him, they belonged to the wife on his death .” 15 The husband 
was also entitled to his wife’s choses in action if he reduced them 
to possession during coverture, but not otherwise . 16 

Under very early statutes,- “and perhaps even at common law, 
the husband was entitled to administer on his wife’s estate, for 
his own benefit. He could, as administrator, recover her choses 
in action for his own benefit; but he took subject to her obliga- 
tions contracted dum sola ” 17 (while single). 


14 “The common law imposed no 
disabilities whatever upon a woman 
with reference to her property and 
contracts merely by reason of her 
sex. A single woman had exactly the 
same capacity to her own property 
and to contract which a man had. It 
was only by reason of her status as 
a married woman, which status the 
law called ‘coverture/ that her disa- 
bilities arose / 1 9 Madden, p. 82. And, 
as the law relating to the capacity of 
a married woman to own and control 
property and to contract has been al- 


most completely remade since the be- 
ginning of the development of law in 
the United States, the statements of 
what the common law was, do not or- 
dinarily represent the law of any 
state at the present time, 

w Madden, § 28, p. 83. 

16 “To reduce them to possession 
he had to exert some act of owner- 
ship over them, with the intention of 
converting them to his own use/' 
Madden, § 29, p. $5, 

17 Madden, % 30, p. 89. 
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As for the interests in land of the wife, “the husband had, at 
common law, the enjoyment of his wife’s chattels real— leases and 
terms for years — during his life, with the power to dispose of 
and incumber them, and they were liable for his debts. If undis- 
posed of on his death, they belonged to the wife. On the wife’s 
death before his they passed to him as administrator in the same 
wajr as her choses in action.” 1 * The husband also acquired, by 
their marriage, the usufruct of his wife’s estates of inheritance 
during coverture and, when there was issue of the marriage bom 
alive, then for his life as tenant by the curtesy. And he became 
seised in right of his wife, of her life estates, whether for her 
own life or for the life of another. 

A married woman, at common law, had no capacity to con- 
tract and her attempts to do so were absolutely void except in the 
following cases: (a) she could contract and sue and be sued 
as a feme sole when her husband had been banished, had abjured 
the realm, was a nonresident alien, or had been transported; and, 
(b) in equity she could contract with reference to her equitable 
separate estate, so as to bind it, but not so as to bind herself per- 
sonally . 19 


Legislative Reforms; Married Women’s Acts 

In practically all of the United States “statutes have been en- 
acted^ providing that all property real or personal, owned by a 
married woman at the time of her marriage, or acquired by her 
thereafter, should be and remain her separate property, free 
from the control of her husband .” 30 And, in most of the states, 
the statutes, either expressly or by construction of the courts 
give married women the power to convey or dispose of their 


is Madden, § 31, p. 91. 

is In equity, even before the mar- 
tied women's reform legislation, a 
married woman could hold as a feme 
sole free from the control of her hus- 
band real or personal property set- 
tled to her sole and separate use, 
and in most jurisdictions a married 
woman had the power to dispose of 
her equitable separate estate, real or 
personal, though no power to do so 
was expressly conferred by the in- 
strument creating it, provided the 
power was not expressly excluded by 
the instrument. However, in some 
jurisdictions it was held that the 


power must be expressly conferred or 
she would have no power to alienate 
or charge the property. Further- 
more, in England, and in most of the 
states, a married woman had the 
power, as an incident to her equitable 
estate, to charge it by contract un- 
less the power was excluded in the 
creation of the estate, but in some 
states the power had to be expressly 
conferred or it did not exist. In botli 
England and the states the contract 
had to be made upon the faith of the 
estate. 

so Madden, § 42, p, 110. 
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property real or personal, but in a number of states the statutes 
require that the husband join in a wife’s conveyance of her land 
in order to make it valid. In some states a husband has an in- 
choate interest in his wife’s land such as curtesy, statutory dow- 
er, or homestead, which is not divested by her ’conveyance of her 
lands, unless he releases such interest by joining in the convey- 
ance or otherwise .” 21 

In regard to the capacity of a married woman to contract, “in 
many states the statutes expressly and plainly say that a married 
woman may contract as if sole. Under such statutes a wife may 
make any contract which any other competent person could 
make, and it may be enforced against her by an action in per- 
sonam, and the judgment may be collected out of her property "by 
the ordinary methods .” 22 In other states the statutes permit a 
married woman to contract with reference to her separate prop- 
erty. In a third group of states, the statutes at an intermediate 
stage in the development of this subject did not expressly confer 
any contractual capacity upon married women but merely said 
that they might acquire and hold property as if sole, and might 
enjoy their separate property as if sole, and such statutes have 
been construed as giving a limited capacity to a married woman 
to charge her separate estate by contract . 23 


TERMINATION OF THE RELATION 

65. A marriage relation is terminated by the death of either of the 
parties, or by divorce. 

A divorce is the legal separation of a husband and wife by the 
judgment of a court. There are two kinds, and a divorce may 
either: (a) dissolve the marriage, in which case it is called a 
divorce “a vinculo matrimonii”; or, (b) it may suspend the ef- 
fect of the marriage only in so far as cohabitation is concerned, 
in which case it is called a divorce “a mensa et thoro,” or judicial 
separation . 24 


si Madden, § 43, p. 110. 

« Madden, § 47, p. 137. 

23 iJ ln a number of states the stat- 
utes enlarging a married woman's 
capacity to contract expressly deny 
to tier the capacity to enter into a 
contract of suretyship* In some 
states the only contracts of surety- 


ship which she is forbidden to make 
are those in which she becomes sure- 
ty for her husband," Madden, § 48, 
p. 142* 

24 in England there was no method 
hy which an absolute divorce could 
be secured except by a special act of 
Parliament until 1857, when the stat- 
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Grounds 

The grounds on which a divorce can be obtained vary with the 
moniv^Hn t a differer ‘* ■ states, but among the grounds most com- 

of,? ***** C1) AdUltery ’ which is the voluntary inter- 
course of a married person with another than his or her wife or 

+h Cruelty, which generally must consist in the in- 
, . ° n .’ threatened infliction, of bodily harm. (3) Desertion 
which is the withdrawal from cohabitation by one of the pS 
with mtent to abandon the other without the latter’s consent and 

° aSS Various other grounds not so “ 
prescribed include: (a) habitual drunkenness; (b) conviction of 
crime and imprisonment, under certain circumstances; (c) in- 
^ia e msamty; (d) separation not amounting to desertion- 
taLd 0 ]^^ 0 ^ rt under certain circumstances; (f) divorce ob- 
tained by the other party in another state; and, (g) causes ren- 
dering marriage void or voidable such as impotence ! relatohip, 
p marriage, mental incapacity, nonage, fraud, and duress.® 6 


Defenses 

HtS 6 d m^ eS W ? ich may be asserted t0 an action for divorce in- 
( ) Connivance, which is the corrupt consenting bv one 
spouse to an offense by the other. (2) Collusion, which is am- 

vSS betWeen , the parties whereb y ^ey seek to obtain a di- 
vorce by an imposition on the court. (3) Condonation, which is 

e orgiveness of a marital offense constituting a ground for 
divorce. ( 4) Recrimination, which is a countercharfeTa T 

oZlU a f° n at ** compIa * nant has been guilty of an offense 
constituting a ground for divorce. se 


ute which created the Conrt of Di- 
vorce and Matrimonial Causes was 
enacted, “Judicial divorce a vinculo 
matrimonii was established In this 
country much earlier than in Eng- 
land. For example, in Pennsylvania 
as early as 1783, a complete code of 
grounds of divorce both from bed 
and board and from the bonds of 
matrimony was enacted, which was 
copied from the statutes of Scotland." 
Madden, p. 26L 


25 “The cause for divorce is deter- 
mined by the law of the place which 
is the domicile at the time the divorce 
is sued for.” Madden, § 90, p. 312. 

86 “In some states courts of equity, 
even without a statute, decree sepa- 
rate maintenance (to be distinguished 
from absolute divorce) to a wife 
whose husband does not support her. 
In most other states statutes have 
conferred a similar jurisdiction upon 
a court of domestic relations or some 
ether court." Madden, § 90 , p. 330 . 
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PARENT AND CHILD 

66. The legal status of a child in relation to its parents may be 
either legitimate, illegitimate, or adopted. • 

A child is legitimate, at common law, when it was begotten or 
born during the lawful wedlock of its parents; and, very general- 
ly by statute in the United States, when its parents marry subse- 
quent to its birth. A child is illegitimate, at common law, when 
begotten and bom out of lawful wedlock.® 7 In most jurisdictions, 
“by statute, but not at common law, a person may adopt a child, 
and in such a case, unless there are statutory provisions to the 
contrary, the rights, duties and obligations arising from the arti- 
ficial relation will be substantially the same as those arising from 
the natural relation of parent and child.” ®* 


Duties of Parents 

Concerning parental duties, “whether there is a legal duty on 
the part of the father, at common law, to maintain his minor 
child, so as to render him liable for necessaries furnished the 
child, is a question upon which the authorities are conflicting, 
(a) In England, and in some states, it is held that there is only 
a moral obligation, in the absence of a statute, and that there is 
no liability for necessaries unless there is a promise in fact to 
pay for them, express or implied. But even in these jurisdictions 
it is usually provided by statute that the municipal authorities 
may compel the father if he is able to do so, to support his child. 
In most states it is a penal offense if the father neglect to support 
his minor child, (b) In other states it is held that the obligation 
is a legal one, and that there is a liability for necessaries, in case 


ftT" ‘The natural relation between a 
parent and his illegitimate children 
does not, at common law, give rise 
to those rights and duties which per* 
tain to the legal status of parent and 
child. But to some extent the law 
recognizes bastards as children. 
Tims: (a) The mother is entitled to 
the custody and services of her il- 
legitimate child, as against the fath- 
er or strangers; hut the welfare of 
the child may require the court to 
award its custody to another, (b) 
Smith ElXaw 2d— 12 


The child's domicile is determined by 
that of its mother, (c) The putative 
father is under no legal obligation to 
support his illegitimate child, but 
now, by statute, he may very gener- 
ally be compelled to do so. (d) At 
common law, a bastard cannot inher- 
it, and can have no heir except of 
his own body ; but this rule has been 
to a great extent modified by stat- 
ute." Madden, g 105, p. 34$. 

£S Madden, § 106, p. 354. 
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of nonsupport by the father, in the absence of any promise in 
fact, or else that, if the obligation is merely a moral one, it is 
nevertheless sufficient to create such a liability.” * 9 On the other 
hand, "if the mother, by the death or abandonment of the father, 
or by a decree of court, has succeeded to the father’s right to the 
custody of a child, she succeeds also to his duty to support the 
child, but may, if the father be living, recover from him the 
amount expended for such support, the ultimate liability remain- 
ing upon the father.” 30 

In regard to education, “there is a legal duty on the part of a 
father to educate his child. If the child is in the custody of the 
father, a common school education, or the minimum of educa- 
tion prescribed by compulsory school laws, may be all that is 
required. But if the father has lost the custody of his child but 
is still liable for its support he may be compelled to furnish such 
education as his station in life and financial ability, and the ca- 
pacities of the child may justify.” 31 

A parent also has the duty of protecting his child, a duty fully 
recognized by the common law. Consequently, “a parent may 
justify an assault and battery, or even a homicide, in the neces- 
sary defense of the person of his child.” 33 


Bights of Parents 

Generally, the rights of parents in respect to their children are 
as follows: (1) The father, and, by the weight of authority, the 
mother on his death, is entitled to the services and earnings of 
a minor child while the child lives and is supported by them and 
has not been emancipated. (2) The father, or the mother who 
has succeeded to the rights of the father, or any other person 
standing in loco parentis, may maintain an action: (a) against 


29 Madden, § 110, p. 383. 
so Madden, § 111, p. 383. 

In awarding the^ custody of a child, 
the courts give first consideration to 
the welfare of the child. Subject to 
this primary consideration, the fath- 
er is considered as having the best 
right, and the mother as having the 
next best right, to the custody of a 
legitimate child ; but statutes in 
some states make the rights of the 
parents equal. If there is no father 
or mother* or if both are deemed un- 
fit, other near relatives, or persons 


not related, succeed to the right of 
custody according to the circum- 
stances. The mother of an illegiti- 
mate child has the same right to its 
custody as the father of a legitimate 
child. 

si Madden, f 113, p, 394. 

ss Madden* pp. 397 , 393. 

A parent is not liable, merely be- 
cause of tbeir relation, for the torts 
of his child* nor does the relation of 
parent and child render the former 
liable for the crimes of the child. 

Smith El.Law 2d 
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a person who has wrongfully injured the child, for the resulting 
loss of service and incidental expenditures; (b) against the 
wrongdoer for the seduction or debauching of a daughter, and re- 
cover for the loss of service, incidental expenses, and for the 
shame and disgrace to the family, the corrupting example to the 
other children, and punitive damages; (c) for loss of services 
and incidental expenses against one who abducts or wrongfully 
entices or harbors the child. (3) A parent, or one standing in 
loco parentis, may punish or discipline his minor child without 
subjecting himself to either criminal or civil liability, providing 
he does so in a reasonable manner. 

A parent, by reason of their relation, has no rights in the prop- 
erty of his child. "Whatever property a child may acquire in any 
manner, except as compensation for services rendered by him, 
belongs to him absolutely, and the parent, as such, has no claim 
to it.” 33 Furthermore, "a child is under no legal obligation to 
support his parents, unless the duty is imposed by statute.” 34 

Emancipation 

A child is said to be "emancipated” when he has been released 
from parental control and has become entitled to His own earn- 
ings. Emancipation may be effected: (1) By the consent of the 
parent, express or implied. (2) By operation of law, (a) where 
the parent fails to support or abandons the child; (b) where the 
child enters into a valid marriage, whether with or without the 
consent of the parent; and, (c) where the child attains his ma- 
jority, which is at 21 years, or, in some jurisdictions in the case 
of females, 18 years. 35 


INFANTS 


67. All persons under twenty-one years of age are infants at com- 
mon law, but by statute in some states females attain ma- 
jority at eighteen years of age, and in some states all mi- 
nors attain majority on marriage. 

Privileges and Disabilities 

Infants are favorites of the law and for their protection the 
law has conferred certain privileges and has imposed certain dis- 


M Madden, g 132, p. 439. 

34 Madden, § 141, p. 452. 

33 "The emancipation of an infant 
by act of the parent or by marriage, 
while removing some of the disabili- 


ties of infancy, does not enlarge the 
capacity to contract. In some states, 
however, the disabilities of infancy 
may be removed by judicial proceed- 
ings,” Madden, § 229, p. 612. 
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abilities upon them. Thus an infant can hold an office which is 
purely ministerial, but not one calling for the exercise of discre- 
tion, or involving financial responsibility. At common law, the 
will of a male at 14, and of a female at 12 years of age, was valid 
as to personal property, but an infant could not make a valid 
will of real property. (But by statute in England, 1 Viet. c. 26, § 
7, and in many of the states, only persons who have reached the 
age of 21 years may make wills.) 

An infant cannot sue in person or by an attorney, but only by 
guardian or next friend, and when sued he cannot appear in per- 
son, by attorney, or next friend, but only by a general guardian 
or by a guardian ad litem. In most of the states the appointment 
of a next friend or guardian ad litem is regulated by statute and 
where an infant is sued, and has appeared by guardian ad litem, 
he is bound by the judgment or decree as fully as an adult. An 
infant is competent to testify as a witness only if he understands 
the nature of an oath. 

An infant can enforce a contract against another party who 
contracted with him whenever an adult in the place of the in- 
fant could have enforced the contract; but in many instances, an 
infant is not legally liable for the nonperformance of his execu- 
tory contracts even though the other party to the contract has 
performed his part of the agreement, 36 The latter rule, however, 
is subject to various exceptions. As for executed contracts, that 
is, where an infant has conveyed land, sold chattels, or released 
rights, he may, as a general rule, disaffirm the transaction and 
restore to himself the land, chattels, or rights; but not if, after 
attaining his majority, he has affirmed such executed acts. 37 


36 (< The former infant after he 
reaches majority loses his immunity 
from !i ability upon executory con- 
tracts made while an infant, by rati- 
fying or affirming such contracts aft- 
er he reaches majority;” but, “it is 
held in some jurisdictions that some 
contracts of an infant such as a con- 
tract made by an agent or attorney 
appointed by him during infancy, a 
contract of suretyship, or a bond 
with a penalty cannot be ratified 
and thus made enforceable against 
the former infant after he reaches 
majority* 1 ’ Madden, 20 4, 207, pp. 
554, 564, 


37 “if a n infant, before or after ma- 
jority, disaffirm a sale or conveyance 
or payment or release made by him 
during minority, for which be receiv- 
ed a consideration, he is under a du- 
ly to return or surrender so much of 
the consideration received by Mm for 
such transfer, as he still has, either 
in its original form or in any other 
form into which he may have, by ex- 
change or other means, converted it : 
[however] in some jurisdictions, un- 
der the circumstances mentioned, 
* * * the infant is under a duty 
to account for and replace all the 
consideration which he received, even 
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An infant is liable for necessaries furnished to him, his wife, 
or, in some jurisdictions, to his children if he refuses or neglects 
to provide for them. However, generally, the infant is liable on- 
ly for the reasonable value of the necessaries, furnished. 38 

In regard to torts committed against or by him: “an infant 
has the same right as an adult to sue for tortious injuries”; 38 
and “must answer for his torts as fully as an adult, and the fact 
that the tort is committed under authority or command of his 
parent is no defense.” 40 



GUARDIAN AND WARD 

68. A “guardian” is one to whom the law intrusts the person or 
estate, or both, of another who, by reason of infancy or 
mental infirmity, is not sui juris, and the latter is called a 
“ward.” 

Guardianship is defined as “a trust which is dual in its nature, 
involving two distinct and separate functions — the control of the 
person of the ward, and the management of his estate. Guardi- 
ans are therefore divided into two classes — guardians of the per- 
son, * * * and guardians of the estate. * * * A 

guardian of the person is one who is lawfully invested with the 
care of the person of the ward. A guardian of the estate is one 
who has been lawfully invested with the power of taking care 
of and managing the estate of an infant.” 41 Some guardians 
have charge of only the person of the ward, some only of his es- 
tate, and some have charge of both the person and estate of the 
ward. 

The various kinds of guardians are as follows: (1) Natural 
guardians. “The father, or, if he is dead, the mother, or, if both 


though he no longer has it, or all of 
it, either in its original form or in 
any converted form.” Madden, §§ 
215, 21G. p. 583. 

ss what are “necessaries” depends 
upon the circumstances of the par- 
ticular case. “The term includes 
whatever is reasonably needed for 
subsistence, health, comfort, or edu- , 
ration, taking into consideration [the 
infant’s] state, station, and degree in 
life. The term does not include (a) 
What is purely ornamental, (b) 
What contributes solely to pleasure. 


(c) What he is already fully suppli- 
ed with, (d) Articles which might 
otherwise be necessaries, when he is 
living under the care of his parent 
or guardian, and is supplied by him 
with such things as he considers nec- 
essary, (e) What concerns his estate 
or business, and not his person,” 
Madden, § 200, p. 542. 

3& Madden, § 223, p, 601* 

40 Madden, § 225, p. G04, 

Madden, pp. 455, 456, 
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are dead, the next of kin is the natural guardian of a child. A 
natural guardian is a guardian of the ward’s person only.” 48 
(2) Guardians in socage. This kind occurred where an infant 
acquired by descent land held in socage. “The next of kin who 
could not possibly inherit became guardian and had authority 
over the person of the infant as well as the land, and over person- 
al property connected with it, but not over other personalty. On 
reaching the age of 14, the infant could elect his own guardian 
and terminate the guardianship. This kind of guardianship is ob- 
solete at common law, but there is a similar guardianship by stat- 
ute in some jurisdictions.” 43 (3) Testamentary guardians. “By 
statute, a surviving parent, on his death, may, generally by will, 
and in some states by deed, appoint a guardian for a minor child. 
Such a guardianship extends to the person, and to the real and 
personal property, of the ward, and continues until the ward’s 
majority.” 44 (4) Chancery guardians. “Courts of chancery, in 
the absence of statutory limitations, have jurisdiction to appoint 
guardians of the persons and estates of infants.” 43 (5) Statute 
guardians. Guardians of the persons and estates of infants are 
generally appointed in the United States by courts of special stat- 
utory jurisdiction and consequently are known as “statute guard- 
ians.” (6) Quasi guardians or guardians by estoppel. This kind 
includes those who have no right, but who assume to act as 
guardians and therefore can be made to account as such. (7) 
Guardians of persons non compotes mentis. “Generally, by stat- 
ute, the probate or some similar court is given the power to ap- 
point a guardian of the person and estate of persons who are non 
compotes mentis. In some states the power is extended to in- 
clude spendthrifts.” « (8) Guardians ad litem. “A guardian ad 
litem is a guardian appointed by a court of justice to prosecute 
or defend for an infant in a suit to which he is a party.” 47 

Rights j Duties, and Liabilities of Guardians 

Fundamental principles relative to the rights of guardians are 
as follows: (1) Except in this country, the guardian is ordinarily 
entitled to the custody of his ward as against the parents, but a 
guardian as such is not entitled like a parent to the services and 
earnings of his ward. (2) “By the weight of authority, when the 
ward lives with the guardian as a member of his family, receiving 

43 Madden, § 145, p. 456. 45 Madden, § 148, p. 461. 

43 Madden, § 146, p. 457. 4s Madden, § 151, p. 463. 

44 Madden, § 147, p. 459. 47 Madden, § 152, p. 464. 
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support, and rendering the ordinary services of a child, the 
guardian is not entitled to an allowance for such support, in the 
absence of an agreement, the relation in such case being quasi 
parental.” 48 (3) Unless he has obtained leave of court to use 
principal, a guardian is restricted to the use of the income of the 
estate in the maintenance and education of the ward. (4) A 
natural guardian can change the domicile of his ward, and other 
guardians can change the municipal domicile of their wards, but, 
by the weight of authority, they cannot change the state or na- 
tional domicile of their wards. (5) By statute, guardians on 
leave of court may sell realty of their wards to pay debts, future 
maintenance and expenses if the personal property is insufficient, 
and in some states this is allowed for the purpose of making more 
advantageous investments; but sales without license from a 
court, or from a court without jurisdiction, are void. (6) A 
guardian may sell the personalty of his ward without court leave. 
(7) A guardian can execute all instruments necessary and with- 
in the scope of his trust, but he cannot bind the ward or the estate 
of his ward by covenants. (8) The authority of a guardian is 
strictly territorial, but foreign guardians are recognized in most 
states, as a matter of comity, following compliance with relevant 
statutory regulations. (9) In the settlement of his accounts a 
guardian will be allowed compensation for his services, but only 
if he has faithfully executed his trust. 

Concerning the duties of guardians, the following precepts are 
fundamental: (1) A guardian is bound to maintain his ward 
from the income of the estate; but he is not bound to furnish 
support personally, or even to pay for necessaries furnished the 
ward, and no promise on the part of the guardian to do so will 
be implied without his consent. (2) A guardian is bound to ex- 
ercise ordinary care and prudence in the management of the es- 
tate of the ward. A guardian is bound to collect and protect the 
property of his ward of every description and therefore the 
guardian may; (a) bring suit in the name of his ward, or in his 
own name, on contracts made by him as guardian; (b) accept 
property in settlement of claims; (c) compromise claims; and, 
(d) submit claims to arbitration. (3) A guardian is bound to 
invest the funds of his ward within a reasonable time and if he 
fails to do so he will be charged interest, and in the case of gross 
delinquency, compound interest. (4) A guardian must lease the 
realty of his ward, keep the buildings in repair, and collect the 


48 Madden, 5 161, p. 473. 
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rents. (5) A guardian must file an inventory of the estate, ac- 
count from time to time, and render a final account at the expir- 
ation of the guardianship. 

The following principles are fundamental in regard to the lia- 
bilities of guardians: (1) A guardian cannot bind either the es- 
tate or the ward by contract but rather, “is primarily personally 
liable on contracts, though made by him as guardian, and on be- 
half of the ward, but in proper cases he is entitled to reimburse- 
ment.” 49 (2) A guardian is a trustee and consequently cannot 
reap any benefit from the use of his ward’s property, purchase at 
a sale of his ward’s property, or sell his own property to his 
ward.*' 0 (3) A guardian who exceeds his authority is liable for 
any resulting loss although he acted in good faith; and if there 
is a benefit instead of a loss in such a case, the ward may claim 
it. (4) When the same person is at once executor or administra- 
tor and guardian, he is primarily liable as executor or administra- 
tor for funds due the ward as legatee or distributee of the estate 
and becomes liable as guardian on charging himself in that ca- 
pacity. (5) If the final settlement of the account of a guardian 
is made with the ward out of court, and the guardian gains anv 
advantage, the settlement will be set aside unless it appears that 
the ward gave his deliberate, intelligent and voluntary acquies- 
cence, or Is guilty of laches in asserting his rights. 51 

Termination of Guardianship 

The legal relation that exists between a guardian and ward is 
terminated in the following ways: “(a) By the ward’s reaching 
his majority, (b) By the death of the ward, (c) By the death 
of the guardian, (d) By the marriage of a female ward, (e) 
Under the statutes of some states, by the marriage of a female 
guardian, (f) By the resignation of the guardian, if he is per- 
mitted to resign, (g) By removal of the guardian by the court. 


49 Madden, § 160, p. 473, 

so Correlative!^ “ the ward has all 
the rights, as against the guardian, 
that a cestui Que trust has against 
the trustee. And therefore- — (a) He 
may ratify the wrongful use of his 
property by the guardian, and claim 
all profits arising therefrom, or re- 
pudiate the transaction and hold the 
guardian to account (b) He may re- 
pudiate purchases of his real estate 
by his guardian, and claim a result- 


ing trust, (c) He may trace and n - 
claim personal property converted b,v 
his guardian, when it can be identi- 
fied ” Madden, § 166, p. 4S1. 

51 "Gifts from a ward to his guard- 
ian, made during the guardianship, 
or shortly after its termination, are 
presumed to have been made under 
undue influence; and, to uphold 
them, it must be shown that they 
were made voluntarily and under- 
stand ingly” Madden, § 1S3, p. 511. 
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when he fails to perform his duty, or when he is unfit for the 
position,” 

MASTER AND SERVANT 

G9. A “master* 5 is a person who has the right to direct, within cer- 
tain limits, the action of another called a “servant/* the 
latter being bound to obey the proper orders of the former- 

The terra “servant” is used to denote both apprentices and 
hired employees, but the two are distinct. An apprentice is one 
bound in law to serve his master for an agreed time during which 
he is to be taught some art or trade by his master. Infants may 
be bound to apprenticeships either voluntarily by contract, or in- 
voluntarily under statutes. Such statutes are strictly construed, 
however, and may be invoked only when the circumstances which 
they require are present. Generally, they embrace only children 
who are in unfortunate circumstances such as the offspring of 
unfit parents, bastards, destitutes, and abandoned children. But 
in proper cases, parents, guardians, courts and various other 
agencies having lawful authority therefor, may bind out infants 
as apprentices. Adults may also bind themselves to apprentice- 
ships, but, as a rule, one who has attained his majority cannot be 
bound as an apprentice against his assent. 

The rights and liabilities of a master and his apprentice are de- 
fined by the covenants in the indenture by which their relation is 
created. However, the master is usually entitled to the custody 
and services of the apprentice, although the indenture may re- 
quire him to compensate the apprentice for such services. Amd 
he is also usually entitled: (a) to the earnings of the apprentice, 
unless the earnings are acquired for outside services with the 
consent of the master; (b) to retake his runaway apprentice; 
and (c) to recover for injuries which disable his apprentice and 
which are caused by third persons. On the other hand, unless 
their indenture provides otherwise, the master must take care of 
and maintain an infant apprentice, educate him generally and 
professionally, and govern his conduct. Correlatively, the ap- 
prentice must obey the lawful orders of his master. The relation 
of master and apprentice may be terminated by the death or mis- 
conduct of either party, by the infant’s attainment of his majori- 
ty, or by cancellation. 

The more common relation of employer and employee is dis- 
tinguishable from that of master and apprentice in that under 


52 Madden, § 1S4, p. 515. 
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the fonner the employer is not required to instruct or educate 
the employee, nor is the employer bound to such other duties as 

SSSiSJ “5- 0f - *** apprentice and 1^! 
P ss their relation with a nature or character analogous to that 

ir ^ ChM reIationshi P- The relation Sf employer 

to h ~ e anS T eS ° Ut ° f contract ^ the employee is entitled 
to his earnings, m fact, the relation of employer and employ^ 

emrfovee sensation required to be paid the 

^ ptoyee by the employer and in consideration of which the em- 

SS olteZ™ “>■ GeneraUy ' “W of ton irL 

capable of becoming either an employer or employee. 

personrihA 1 ^ 1 ^' 2 3 ’ prillcipal class of servants consisted of 
maif! who performed services about the households of their 

mtoTo? a dn P t Slt T WhiCh they OCCUpied was more in the 
nature of a domestic status than a contractual relation but in 

modem times the relation of master and servant hS gen^Uy 
been, and generally is, one of contract. generally 
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70- In the law of real property the word ^estate” refers to the 
quantity, quality, nature, duration and exclusiveness of the 
interest which a person may have in land. 


In General 

The term “real estate” is frequently used as a synonym for 
real property, or land, or a person's interests in lands, but these 
are popular meanings of the term- In its legal sense the word 
“estate” indicates the quantity, quality, nature, duration and ex- 
clusiveness of the interest a person has in land, and particularly 
the quantity of his interest, whether it be fee simple, fee tail, for 
life, for a term of years, or otherwise. 1 “In Anglo-Saxon law 
there was no doctrine of estates, but in Norman times the word 
came to have its technical meaning. In its technical sense, there- 
fore, the term ^estate 5 is used only in connection with real prop- 
erty. There can properly be no estates in personalty. A per- 
son’s interest in land may be, however, as absolute as the owner- 
ship of personalty, or it may be for a limited time, or qualified by 
conditions.”* 


Classification of Estates 

Estates are classified: (a) as to their quantity; (b) as to 


their quality; (c) as to their legal 
to the time of their enjoyment; 
or number of owners. 3 

id, “The word ‘estate/ * * * 
means an interest in land which (a) 
is or may become possessory; and 
(b) is ownership measured in terras 
of duration.” Restatement of the 
Law of Property, (hereinafter cited 
‘Restatement”) § 9, p. 23. 

2 Burdick on Real Property, (here- 

inafter cited "Burdick”), p. 59. How- 


or equitable nature; (d) as 
(e) as to their exclusiveness 


ever, the term “estate* 1 is used to in- 
dicate interests in land which are 
less than freehold estates and which, 
consequently, constitute personalty 
rather than realty. 

3 For definitions of terms relating 
to estates contained in the Restate- 
ment, see §| 14r-26, pp. 39-70, of that 
work. 
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Quantity of Estates; Freeholds and. Nonfreeholds 

The quantity of an estate is determined by the period of its 
duration; its extent. As to their quantity, estates are either 
freeholds or less than freeholds (“nonfreeholds,” also called 
“leaseholds”). Estates of freehold are either: (1) estates of 
inheritance, which subdivide into (a) estates in fee simple, and 
(b) estates in fee tail; or, (2) estates not of inheritance, or life 
estates. Estates less than freehold include: (1) estates for 
years; (2) estates at will; (3) estates from year to year; and, (4) 
estates at sufferance. 

The duration of a freehold estate is uncertain. In early Eng- 
lish law the term “freehold" was used to indicate an estate which 
was deemed as of such dignity that its ownership was becoming 
to a freeman. An estate for a certain time was not regarded as 
of such dignity, being necessarily limited in its duration. As an 
estate for life might be held by its owner for as long as he was 
able to enjoy any estate personally it was regarded as a freehold; 
and, of course, if an estate was to continue for a person’s life and 
then descend to his heirs it was a freehold. However, an estate 
for a certain, definite period, even if for a thousand years, was re- 
garded as of less dignity than an estate for life and was not a 
freehold. Only such interests in land as are freehold estates 
constitute real property; estates less than freehold are personal 
property. 

The “possession” of one who claims a freehold interest in land 
is termed “seisin,” and it may be either seisin in deed (or fact), 
or seisin in law. Seisin in deed is the actual possession of the 
immediate freehold, but this does not mean actual possession of 
the land. The land may be in the actual possession of a tenant 
for a term of years. Seisin in law, on the other hand, “applies 
to an heir at law of an ancestor who dies seised, and refers to the 
time intervening before the heir’s entry in case the possession 
is vacant at that time. When the heir enters, he is seised in fact, 
or in deed.”* 


Freeholds of Inheritance; Fee Simple, Fee Tail 
The freehold estates of inheritance are either: (1) estates in 
fee simple; or, (2) estates in fee tail. A fee simple estate is a 
freehold in perpetuity. It is an estate limited to a man and his 
heirs forever and is the largest possible estate in land. The word 
“fee” is not used here in its original meaning of a “feud”, that is 


* Burdick, p. 56. 
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land held of a superior as distinguished from allodial land, 5 but 
denotes, rather, an estate of inheritance; an estate that descends 
to a man’s heirs. And the word “simple” means that the estate 
descends to the holder’s heirs generally, and is not conditioned 
or restricted to any particular class of heirs. “A fee simple is, 
in theory, equal to absolute ownership, at least so far as there 
can be absolute ownership. * * * It represents the whole 

ownership of the land. Out of the fee simple all other estates 
are carved. The powers incident to estates less than fee simple 
are in all cases less than those of this estate.” 6 In modern es- 
tates and conveyancing, the terms “fee,” “fee simple,” and “fee 
simple absolute,” are substantially synonymous.' 1 

An estate tail is an estate of inheritance which descends only 
to the heirs of the body of the donee or to some special class of 
such heirs. “Estates tail are divided into the following six 
classes: (1) Estates in tail general, the donee being the only 
parent named, and descending to heirs of either sex. (2) Es- 
tates in tail general male, only one parent named, but descending 
only to male heirs. (3) Estates in tail general female, only one 
parent named, but descending only to female heirs. (4) Estates 
in tail special, both parents named, and descending to heirs of 
either sex. (5) Estates in tail special male, both parents named, 
but descending only to male heirs. (6) Estates in tail special 
female, both parents named, but descending only to female 


s There were, at the time when the 
feudal system was in force, certain 
lands which did not come under its 
operation. These were called “allo- 
dial lands.” The owner of such lands 
had free control over them, as he did 
not hold them of any superior lord, 
and the interest which the owner of 
an allodium had was not called an es- 
tate, the term “estate” being then us- 
ed in reference only to the interests 
in land of those who held under a su- 
perior. Lands which came under the 
operation of the feudal system could 
not be thus independently owned. 
All that a feudal tenant could own 
was an “estate” in land, and the fee 
simple was the greatest of the es- 
tates. The practical difference be- 
tween an estate in fee simple and the 
interest of an allodial proprietor was 
that the former was held by tenure, 


to which various personal services 
were attached, whereas the latter 
was free from all feudal conditions. 
In the United States, although inter- 
ests in lands are defined and classi- 
fied as “estates,” and the distinctions 
between different kinds are recogniz- 
ed and enforced, lands, for all prac- 
tical purposes, are allodial. 

e Burdick, p. 62. 

? Unless otherwise provided by 
statute, in order to create a fee sim- 
ple estate by deed, the rule of the 
common law requires that the convey- 
ance read to the grantee “and his 
heirs,” otherwise the grantee would 
take only a life estate. The technical 
words are not required, however, in 
a strict quitclaim deed. Since the 
Statute of Quia Emptores, IS Edw, I, 
cc, 1, 3, 1290, the right of an owner 
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heirs.” 8 In most of the states of the Union* estates tail have been 
abolished or modified by statute. “Some states have turned 
them into either— (a) Estates in fee simple; or (b) Life estates, 
with remainders in fee to the donee's heirs who would take un- 
der the entail; or (c) Estates tail in the donee, with estates in 
fee to the issue. In a few states, estates tail still exist.” 8 

Freeholds Not of Inheritance; Life Estates 

Freehold interests in land which are not of inheritance are 
termed “life estates.” They include: (1) estates for the life of 
the tenant; (2) estates for the life of another (pur autre vie); 
and, (3) estates for an uncertain period which may continue dur- 
ing a life* 10 They are terminated by death of the persons whose 


of an estate in fee simple to alienate 
it has been an inherent incident of 
such an estate, and such estates have 
been devisable by will since the Stat^ 
nte Of Wills, 32 Hen. VIII, e. 1, 1540. 

s Burdick, § 33, p. 72. 

® Burdick, § 38, p. 81* 

“Estates tail may be created either 
by deed or by will. At common law, 
if fbe estate is created by deed, the 
phrase ‘to [the donee] and the heirs 
of his body* is the appropriate form 
of limitation. * * * There must 
always be * * * some words 
which show that the heirs of the 
donee's body, or some class of them, 
are to inherit the estate. If words 
of inheritance are absent, the donee 
takes only a life estate, while the 
omission of the words of procreation, 
provided the word ‘heirs' is used, 
gives the donee a fee simple." Bur- 
dick, p. 74. However, in England, un- 
der the Conveyancing Act of XSSI, 44 
A 45 Viet. e. 41, an estate tail may be 
created by the use of the words ‘"in 
tail," as, for example, “to A in tail" ; 
the words “heira of the body” no 
longer being necessary. And, in the 
same way, an estate in tail special 
may be created by the words “in tail 
male" or “in tail female," 

io The following limitations would 
create estates for life: (1) “to A for 


his life” ; (2) “to A for the joint lives 
of B and C” ; (3) “to A for the lives 
of A, B, and C, and the longest liver 
of them.” See Restatement, p. 40. 
An estate pur autre vie is the lowest 
estate of freehold, and usually arises, 
“when one who is tenant for life as- 
signs his interest to another, who 
thereby becomes entitled to the land 
during the life of the grantor. It 
may, however, be expressly limited 
for the life of a third person. The 
one whose life limits the duration of 
the estate is called the ‘cestui que 
vie.' At common law, if the tenant 
of an estate pur autre vie died before 
the cestui que vie, whoever first en- 
tered and took possession of the land 
could hold it for the remainder of 
the term. Such a person was called 
a 'general occupant/ If, however, 
the tenant had leased or assigned his 
estate, or words of limitation, as 
‘heirs' or ‘executor,' had been added 
in the creation of the estate, then 
these were entitled to the residue, 
and they were called ‘special occu- 
pants.' By the statute, however, of 
29 Car. II, £e. 3] general occupancy 
was abolished, and thereafter, when 
a tenant pur autre vie died without 
having disposed of bis estate, then* 
if the term was not limited to the 
heirs, the executor took the residue, 
holding it as assets for the payment 
of debts. This act also gave the own- 
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lives measure them. As to the mode of their creation “life es- 
tates are either — (a) Conventional, that is, created by act of the 
parties; or (b) Legal, that is, created by construction and opera- 
tion of law. Conventional life estates may be measured by one 
or more lives.” 11 

In the United States, all “legal” life estates of practical im- 
portance, arise out of the marital relation. They include, at com- 
mon law: (1) estate during coverture, or by marital right; (2) 
curtesy; and, (3) dower. By force of statute they also include 
homesteads. An estate during coverture or by marital right, is 
the right which the husband acquires at common law to the use 
and profits of his wife’s realty and to her chattels real. How- 
ever, this right of the husband is qualified or abrogated by the 
equitable doctrine of the wife’s separate property, and by stat- 
utory changes in nearly all of the states. 

An estate by curtesy, at common law, is an estate for the life 
of the husband in all of his wife’s estates of inheritance, the req- 
uisites being: (a) valid marriage; (b) issue bom alive and capa- 
ble of inheriting; (c) sufficient seisin of the wife during cover- 
ture; and, (d) death of the wife before the husband. Curtesy 
is said to be “initiate” when issue capable of inheriting is bom 
alive, and “consummate” at the wife’s death, if the other requis- 
ites have existed. The husband is entitled to curtesy in the fol- 
lowing: (I) estates of inheritance, generally; (2) equitable 
estates; (3) estates in expectancy, when they vest in possession 
during the life of his wife; (4) joint estates, except joint tenan- 
cies; and, (5) determinate estates, when they are determined by 
a shifting use or an executory devise, and in all cases until they 
are defeated. In the United States “there has been legislation 
which has made radical changes in the estate of curtesy. In 
some states curtesy has been expressly abolished by statute; in 
some, the estate is made the same as dower; and in others, a dis- 
tributive share is given. Moreover, the changes effected by the 
married women’s acts, * * * have nearly abolished curtesy 

initiate by giving wives extensive powers to control and dispose 
of their realty.” 13 

Dower is “the provision which the law makes for a widow out 
of the lands or tenements of the husband for her support. At 
common law, it is a life estate in one-third of the husband’s es- 

er power to dispose of It by will* In H Burdick, § 41, p. 84* 
this country, also, the question of 

occupancy Is now usually regulated is Burdick, p. 117* 
by statute ” Burdick, p. 87. 
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tates of inheritance.” 13 The requisites of dower are: (a) mar- 
riage; (b) seisin of the husband during coverture; and, (c) death 
of the husband before the wife. Generally, at common law, 
“the widow has a dower in the husband’s estates of inheritance, 
providing the estate is one which issue of the wife could inherit 
This right of dower extends to land, and to all incorporeal real 
hereditaments; that is, those which savor of the realty, (a) In 
some states the land must be capable of beneficial enjoyment as 
a life estate, (b) The estate must not be terminated by the hap- 
pening of a contingency, (c) At common law, the husband’s es- 
tate must be a legal one. At the present time, however, there 
may be dower in equities of redemption, and in many states, by 
statute, in all equitable estates, (d) The husband must be seis- 
ed in possession, not in expectancy, (e) The estate must be one 
not in joint tenancy.” 14 

In most states statutes provide that the family residence or 
home owned and occupied as prescribed by statute shall be ex- 
empt from liability for certain debts. 15 This right is an exemp- 
tion (a) to the owner for life; (b) to the surviving spouse for life, 
in most states; and, (c) to the children during their minority, in 
some states. Generally the exemption can be claimed only by 
the “head of a family,” and is usually acquired by actual occu- 
pancy, in good faith, of the premises as a home. As a rule, any 
estate in possession, legal or equitable, will support a homestead, 
but in some states a homestead cannot be claimed in joint es- 
tates. The amount, extent and value of the homestead are limit- 
ed by the statutes, and these statutes differ in the different states. 
Unless forbidden by statute, a homestead may be sold or mort- 
gaged, but in most states the husband and wife must join in the 
conveyance. 

Estates Less than Freehold 

Estates less than freehold are: (1) estates for years; (2) es- 
tates at will; (3) estates from year to year; and (4) estates at 


13 Burdick, 5 53, p. 118. 

*4 Burdick, § 54, p. 123, 

15 A homestead is exempt from lia- 
bility for most debts, but “there are 
certain debts that are enforceable 
against it They are, generally, as 
follows: (a) Public debts, in most 
cases, (b) Liabilities for torts, in 


some states, (c) Debts contracted be- 
fore the passage of the homestead 
laws, <d) Debts contracted and liens 
attaching before the acquisition of 
the homestead, in many states, (ei 
Debts contracted in removing incum- 
brances, in a few states, (f) Liens 
for the improvement, or preservation 
of the property, in many states/* 
Burdick, § 71, p. 173. 
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sufferance. “Under the feudal system, the only interest in land 
that couid be created was a freehold; that is, an estate at least 
for life. In time, however, there grew up a custom of granting 
the use of land to tenants for stipulated periods or terms. These 
terms were originally of but short duration, only a few years in 
length, and anciently a lease for a longer term than forty years 
was held to be void. They gradually increased in length, however, 
until in modern times leases for ninety-nine years are not un- 
common. In fact, leases for nine hundred and ninety-nine years 
and even for ten thousand years, are not unknown. At common 
law, estates for years, no matter how long, are but chattel in- 
terests, not real property. By force of statute, however, in some 
states, terms exceeding a certain number of years, usually three 
are treated as real property for some purposes, as, for example' 
under the laws regulating the attachment and descent and dis- 
tribution of property. Regardless, however, of the length of the 
term, estates for years are of less dignity, by common law, than 
life estates, although a life tenant would not live as long as the 
designated period.” 16 

An estate (or a tenancy) for years is an estate created for a 
definite period, measured by one or more years or fractions of a 
year The grantor of such an estate is called the "lessor” or 
landlord j and the grantee is called the ‘‘lessee” or “tenant.” A 
contract by which an estate for years is created is called a 
lease. Estates for years include all leases for a definite as- 
certained period, whether for a number of years, one year a 
month, or a week, the word “years,” as used here, meaning mere- 
y a definite unit of time. The only requirement as to the term 
is that it be for a fixed period. Statutes in some states, how- 
ever limit the number of years for which such an estate may be 

An estate (or tenancy) at wifi is the estate which is created 
when land is let during the joint will of the parties. Such an es- 
tate is terminable at the will of the lessor and also at the will of 
the lessee and has no other specified period of duration. Tenan- 
cies at will, at common law, may be terminated at any time bv 
either party, but they may agree to give notice before terminat- 
ing and in many of the states notice to terminate an estate at will 
is required by statute. 

An estate from year to year” is an estate which will continue 
for successive periods of a year, or successive periods of a frac- 

17 PP ,‘ 184 ’ k 183 - Tiod to period.” See Restatement, 5 

17 Also termed an “estate from pe- 20. ^ * 

Smith El.Law 2 d — 13 
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tion of a year, unless terminated. These estates partake of the 
nature of both estates for years and of estates at will. Originally 
they were estates at will with rents payable periodically, that is, 
by the week, month, or year. “A tenancy from year to year may 
be terminated, at common law, by either party by a notice given 
six months before the end of any year. It is also the rule that 
such a tenancy may be terminated by a notice equal to the length 
of the periods when the tenancy is for periods of six months or 
less. These rules, however, do not apply when a different notice 
has been provided for; (a) By agreement of the parties; or (b) 
By statute, as is the case in most states.” 18 

An estate (or a tenancy) at sufferance is a wrongful holding 
over of lands after the expiration of a prior lawful tenancy or 
possession. To create such an estate the tenant must have come 
in by agreement, not as a trespasser, and he must hold without 
agreement. A tenancy at sufferance, at common law, may be 
terminated at any time by either party, without notice. How- 
ever, in some states notice is required by statute. 

Licenses 

To be distinguished from nonfreehold estates are licenses. A 
license is not an estate. A license is an authority to do some 
act or a series of acts on the land of the licensor. They may be 
created either by express agreement or by implication, but be- 
ing mere personal privileges are generally revocable at the will 
of the licensor except: (a) when coupled with an interest; (b) 
when affecting only an easement of the licensor; or, (c) in some 
states, when the licensee relying on the authority given has erect- 
ed improvements on the licensor’s land. 

Quality of Estates; Absolute or Qualified 

As to their quality, estates are either absolute or qualified. 
An absolute estate is one without modifications or conditions. 
Qualified estates, on the other hand, are estates that are subject 
to certain modifications or conditions. Under qualified estates 
may be classed: (1) estates upon condition; (2) estates upon 
limitation; (3) estates upon conditional limitation; and, (4) 
modified fees, the latter including (a) qualified, base, or deter- 
minable fees; and, (b) conditional fees. 

Same; Estates upon Condition 

An estate upon condition is an estate which is created, defeated, 
enlarged or diminished on the happening of some uncertain event. 

IS Burdiefc, % 90, p. 236. 

Smith El.Law 2d 
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Such estates are classified as: (1) estates upon condition prece- 
dent; and, (2) estates upon condition subsequent Conditions 
precedent are conditions which must be fulfilled before the es- 
tates to which they are attached can vest or be enlarged; where- 
as conditions subsequent are conditions upon the fulfillment or 
nonfulfillment of which estates previously vested are defeated. 18 
Generally a freehold estate on condition subsequent is not termi- 
nated merely by a breach of the condition until there has been 
a re-entry or claim. 

Same; Estates upon Limitation 80 
An estate upon limitation is one which is collaterally limited 
by the words of its creation to endure' until the happening of a 
certain contingency. The estate ends as soon as the contingency 
happens although otherwise it would continue for its natural 
duration.* 1 “Estates upon limitation are distinguished from es- 
tates upon condition, in that in the former the estate ends ab- 
solutely as soon as the contingency happens, no entry being nec- 
essary as in case of an estate upon condition, but the next vested 


19 For example, If A should grant 
an estate to B, upon condition that B 
many within a certain period, B J s 
marriage within the stipulated time 
would be essential to the Testing of 
the estate in him ; a condition prece- 
dent* On the other hand, if A should 
convey Blackaere to B and his heirs 
subject to the condition that if B or 
his heirs during the life of A should 
erect a saloon upon the land A would 
be entitled to re-enter and terminate 
the estate, B would have an estate in 
fee simple subject to a condition sub- 
sequent. 

Conditions which are illegal or im- 
possible of performance are void, 
and, when precedent, prevent estates 
dependent on them from vesting. 
When subsequent, void conditions are 
inoperative and of no effect. 

20 The word “limitation” in the law 
of real property is used in several 
senses. Primarily it means marking 
out or defining the quantity of an es- 
tate as illustrated in the phrase 
**■ words of limitation,” for example, 


“to A and his heirs 1 ' or to “A and the 
heirs of Ms body,” or when it is said 
that at common law a grant of land 
“without words of limitation” will 
convey only a life estate. The word 
“limitation” is also used in the sense 
of “estate,” as, for example, “a limi- 
tation to A for life, remainder to B,” 
or, in case of the determination of a 
preceding estate, “a limitation over 
to B.” As used, however, in the 
phrase “estate upon limitation” the 
word means a termination upon the 
happening of a contingency. “It de- 
fines the time when an estate will end, 
namely, ipso facto upon the event of 
the expressed contingency, regardless 
of whether it would otherwise con- 
tinue as a fee, an estate for life, or an 
estate for years.” Burdick, p. 2SS. 

For example, if A, who owns 
Blackaere in fee simple, transfers 
Blackaere S£ to B for life or so long 
as B shall remain unmarried,” B’s in- 
terest would terminate upon marri- 
age, otherwise it would endure for 
B 7 s life. 
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remainder, or reversion, takes effect in immediate possession. 
The limitation specifies the utmost time of continuance, and the 
condition marks some event upon which the estate may be de- 
feated.” 88 


Same; Estates upon Conditional Limitation 

An estate upon conditional limitation is an estate “limited to 
take effect after the determination of an estate which, in the ab- 
sence of a limitation over, would have been an estate upon condi- 
tion." 83 Such estates were unknown prior to the Statute of 
Uses, 84 but they arise since that statute under the forms of shift- 
ing uses; and also since the Statute of Wills 85 under the forms of 
executory devises. As defined, “estates on conditional limitation 
are limitations over to a third person upon the termination of an 
estate upon condition caused by the breach of the condition. 
They combine, therefore, the qualities of a condition and a limi- 
tation. When the condition is broken, the next particular estate 
passes to the person in whose favor the limitation is made." 86 

Same; Modified Fees 

At common law, estates in fee could be subject to certain, spe- 
cial modifications and when so modified or qualified they were 
variously known as qualified, conditional, base, or determinable 
fees. A qualified fee simple estate was one which, instead of be- 
ing limited to a man and his heirs, was limited to a man and the 
heirs of an ancestor whose heir he was, for the purpose of trac- 
ing the descent, when required, from such ancestor. Such es- 
tates are practically obsolete. 87 

A conditional fee was an estate limited to particular heirs, but 
such estates were turned into estates tail by the Statute De 
Donis. 88 “The statute affected, however, only freehold lands, 
and conditional fees may still exist, particularly in England, with 
reference to other hereditaments.” 88 


32 Burdick* pp. 288, 280. 

23 Burdick, § 116, p. 296, 

34 27 Hen* VIII, e. 16, 1535. 

35 32 Hen* VIII, c. 1, 1510. 

2® Burdick, p, 290. 

27 The terms “base fee,” “condition- 
al fee,” “qualified fee” and “condi- 


tional limitation” are not used in the 
Bestatement of the Law of Property. 
See Special Note , p. 120, and §§ 16* 
23, 24, and 25, pp* 43, 55, 5S), and 63* 
and e* 4, pp* 117-120, thereof, 

2S 13 Edw. I, c. 1, 12S5, 

29 Burdick, p. 29 L 
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A base fee was the estate received by the remainderman upon 
the barring of an estate tail by fine. 30 The effect of a fine was to 
bar only the issue in tail, not the remainderman, and the grantee 
in such a case took what was called a base fee determinable by 
failure of the issue in tail; the land passing in such event to the 
remainderman. A determinable fee, on the other hand, was an 
estate in fee simple which could be terminated by the happening 
of some contingency expressed in the instrument creating the 
estate. 


Nature of Estates; Legal or Equitable 

Estates in land may be either legal or equitable in nature both 
as to their quantity and quality, legal estates being such as were 
recognized at common law, equitable estates being such as were 
originally recognized only in courts of equity. 31 

Same; Uses 

An equitable right to the beneficial enjoyment of an estate, the 
legal title of which is held by another person, is termed a “use.” 
“Owing to the strict rules of feudal tenure, including among oth- 
er things, military service, forfeitures, escheats, and restraints 
on alienation, there arose in early times, in England, a desire to 
create a beneficial ownership in land which should not be sub- 
ject to these incidents. One of the chief causes that promoted 
this desire was the statute against mortmain, [7 Edw. I, stat. 2, 
c. 3, 1279], This statute prohibited gifts of land in mortmain; 
that is, to religious corporations. It owed its origin to the fact 


3®** Fines were actions for tile re- 
covery of lands on a claim of title, 
which were compromised by the par- 
ties with leave of the court, and the 
Judgment record entered in the case 
hecame the record of title,” Bur- 
dick, pp* 79, 80. 

31 “Estates known to the common 
law and subject to the principles of 
feudal tenure are known as 'legal es- 
tates/ * * * In addition to these 

estates, however, there are estates or 
interests in land which, although not 
recognized hy the common-law courts, 
have been from very early times rec- 
ognized and protected in courts of 
equity* To such estates or interests 
the term 'equitable estates’ is applied. 


These estates may be of the same 
quantity and quality as legal estates* 
For example, an equitable estate may 
he created in fee simple, in fee tail, 
for life, or for years. They descend, 
in case of intestacy, the same as legal 
estates. They are subject to the 
rights of dower and curtesy* * * * 

Equitable future estates in remainder 
and executory interests may also be 
created, and under such limitations, 
moreover, as would not be possible 
in common-law estates. Under the 
doetrine of equitable estates or inter- 
ests in land, a very important part 
of the modem law of real property 
has been developed, namely, the law 
relating to trusts.” Burdick, pp* 294, 
295. 
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that grants of land to such bodies were not favored by the great 
lords, since under such alienations the lord got a tenant who 
never died, who was never under age, who could never marry, 
and who could never commit felony. The lords, therefore, were 
deprived of their escheats, wardships, and forfeitures, the inci- 
dents that were to them most profitable under the feudal sys- 
tem.” 32 To avoid these various burdens and restrictions, the 
practice of conveying lands to “uses” was introduced. That is, 
the owner of land would convey the legal estate to another, upon 
trust and confidence that the person to whom he conveyed would 
permit either the grantor or some other person to have the bene- 
ficial enjoyment or “use” of the land, and that the grantee of 
the legal title would execute estates according to the direction 
of the person who had the use, the latter being known as the “ces- 
tui que use.” Such a transfer, originally called a “feoffment to 
uses,” was introduced in England before the end of the thirteenth 
century and the person to whom the land was thus conveyed, “in 
trust and confidence,” was termed the “feoffee to uses.” The 
latter was the legal and only owner in the eyes of the common- 
law courts; but the chancery, (at that time usually under the 
control of clergymen), was not in sympathy with the purposes 
of the Statute of Mortmain, and consequently equity would en- 
force such conveyances. Thus, a dual system of land ownership 
arose and the legal title to a tract could be in one person while 
all the beneficial rights therein belonged to another. 

Uses, although in the favor of some, were unpopular with the 
great landowners of England and this opposition attained culmi- 
nation in the Statute of Uses. 33 This statute was intended to 
produce the effect that, whenever a person was entitled to the 
beneficial interest in land, the legal title should be vested in him. 
However, by reason of the terms of the statute and judicial con- 
structions thereof, it was held not to apply to: (1) Chattel in- 
terests, or estates for years. (2) Active uses, or those under 
which the feoffee to use had active duties to perform in regard 
to the estate, such as collecting rents and profits, or selling the 
property. (3) Estates for the separate use of married women. 


35! Burdick, p. 295. 

33 27 Hen. VIII, c. 10, 1535. “The 
statute of uses has been re-enacted 
in a number of our states, either in 
terms or in substance, and in some 
others it is held to exist as part of 
the common law. In other states, 


however, by virtue of statutory pro- 
visions or judicial decisions, the stat- 
ute is not recognized. Some states, 
moreover, following the lead Of New 
York, have abolished by statute all 
uses and trusts except in certain spe- 
cified cases.” Burdick, p. 29S. 
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(4) A use upon a use, that is, where an estate was conveyed to 
A, “for the use of B, for the use of C.” (5) Uses to grantees of 
legal estates. For example, a grant “to A and his heirs, to the 
use of A and his heirs." As the statute in its terms was restrict- 
ed to cases of a person or of persons being seized to the use “of 
another person," a use to the grantee seised of the legal estate 
was not within it. In addition to such expressly declared uses, 
“there was another class of uses, known as resulting uses, or uses 
by implication. For example, if a feoffment were made without 
declaring any use, and without any consideration, a use arose by 
implication in the feoffor’s or grantor’s favor. On the other 
hand, if the feoffee, or grantee, did give some consideration, no 
express use being declared, the law raised an implied use in the 
feoffee’s favor.” 34 


Same; Trusts 

Out of uses not within the Statute of Uses arose the modem 
trusts, as courts of equity continued to enforce such uses under 
the name of “trusts.” A trust has been variously defined “and 
many writers have defined a trust in the same terms employed 
for the definition of a use. It would seem, however, that a ‘use’ 
is the beneficial interest enjoyed by a beneficiary, or the cestui 
que trust, while a ‘trust’ is the equitable obligation imposed upon 
the trustee; in other words, the terms are not identical, but cor- 
relative. Accordingly, others have more accurately defined a 
trust as an obligation under which a person who has the legal 
estate to property, is bound, in equity, to deal with the beneficial 
interest or use therein for the benefit of another, called the ‘bene- 
ficiary,’ or the ‘cestui que trust.’ ” 35 According to the manner of 


34 Burdick, p. 302. 

^Burdick, p. 303. Compare: “A 
trust Is a relationship in which one 
person is the holder of the title to 
property, subject to an equitable ob- 
ligation to keep or use the property 
for the benefit of another, 1 * {Bogert 
on Trusts, § 1, p, 1); and, “A trust, 
as the term Is used, in the Restate- 
ment of this Subject, when not quali- 
fied by the word ‘charitable, 1 p result- 
ing + or ‘constructive, 1 is a fiduciary 
relationship with respect to property, 
subjecting the person by whom the 
property is held to equitable duties 
to deal with the property for the ben- 


efit of another person, which arises 
as a result of a manifestation of an 
intention to create it,” Restatement 
of the Law of Trusts, § 2, p. 6. 

‘'The settlor of a trust is the person 
who intentionally causes the trust to 
come into existence. The trustee is 
the person who holds the title for the 
benefit of another. The trust prop- 
erty is the thing, real or personal, the 
title to which the trustee holds, sub- 
ject to the rights of another. The 
cestui que trust is the person for 
whose benefit the trust property is 
held or used by the trustee.” Roger t 
on Trusts, § 1, p, 1. The cestui que 
trust is also called the “beneficiary,” 
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their creation trusts are either: (1) express trusts, those creat- 
ed by the direct and positive acts of the parties; or, (2) implied 
trusts or those which, without being expressed, are created by 
implication. 

The language relied upon for the creation of an express trust 
must (a) manifest an intent that an express trust arise, and (b) 
describe with certainty and completeness the trust essentials. In 
England, prior to the Statute of Frauds, 36 trusts of real and per- 
sonal property required no writing for their creation, but the sev- 
enth section of that statute required express trusts of real prop- 
erty to be “manifested and proved” by a writing signed by the 
party enabled to declare the trust, and most of the states have en- 
acted similar statutes although with many minor variations. 
However, in a few jurisdictions, parol trusts in land are allowed. 37 

Implied trusts are divided into (a) resulting trusts, and (b) 
constructive trusts. The former are trusts which arise by im- 
plication of law for the purpose of carrying out the presumed in- 
tention of the parties, and are subdivided into: (1) those where 
the grantor conveys only the legal estate; (2) those where the 
object of the trust fails in whole or in part, or is not declared; 
and, (3) those where a conveyance is taken in the name of an- 
other than the one paying the consideration. Constructive trusts, 
(the second class of implied trusts) , differ from resulting trusts in 
that they arise entirely by construction of equity for the purpose 
of promoting justice or frustrating fraud, independently of any 
actual or presumed intention of the parties and often contrary to 
their intention. 

Trusts are classified according to their purposes as, “ (a) Pri- 
vate or public; and, (b) Active or passive. A private trust is a 
trust for the benefit of a known, defined individual or individuals. 
A charitable or public trust is a trust in which unascertained, in- 
definite persons, to be selected by the trustee from the whole 
world or from a certain class, are the beneficiaries. An active 
trust is a trust in which the trustee has affirmative duties of man- 
agement and administration to perform. A passive trust is one 
in which the trustee is a mere receptacle of the legal title and 
has no affirmative duties toward the cestui que trust.” 38 

Time of Enjoyment; Present and Future Interests 

As to the time of their enjoyment, interests or estates in land 
are either: (1) present interests, “estates in possession”; or, (2) 

36 29 Oar. II, e. 3, 1676. 3S Bogert on Trusts, f 44, p* 152, 

31 See Bogert on Trusts, pp, 44-64 
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future interests, “estates in expectancy.” Present interests, or es- 
tates in possession, are those which entitle their owners to the 
immediate possession of the land; whereas a future interest or 
estate is an estate limited to commence in possession in the fu- 
ture, either upon the termination o'f a precedent estate created 
at the same time, or without any precedent estate. 39 

Same; Future Interests 

Future interests may be classified as follows: (1) reversions; 
(2) remainders; (3) those arising under the State of Uses; and, 

(4) those arising under the Statute of Wills. 

A reversion is the residue of his estate which remains in a 
grantor (the “reversioner”) after he has granted a lesser estate 
to another, the estate granted being termed the “particular es- 
tate.” The grantor’s reversion commences in possession when 
the particular estate terminates. For example, if A, having a 
fee simple estate in Blackacre, conveys Blackacre “to B for life,” 
the interest in Blackacre remaining in A, that is the residue of his 
fee simple, is a reversion, and upon the termination of B’s estate 
A will again be entitled to the possession or enjoyment of Black- 
acre. For the duration of B’s estate, A has a “future” interest. 
Thus, there may be a reversion after the conveyance of any es- 
tate except a fee simple. 40 

A remainder is “a remnant of an estate in land, depending upon 
a preceding particular estate created by the same instrument, 
and limited to arise immediately on the termination of the pre- 
ceding estate, but not in abridgment of it.” 41 Remainders are 
either: (1) vested; or, (2) contingent, 4 * A vested remainder 


35 For definitions and the classifica- 
tion o£ future interests contained in 
the Restatement, see §§ 153-15S, pp. 
520-567, of that work. 

However, after the conveyance 
of a fee on condition subsequent, or 
the creation of a qualified fee, there 
is obviously a contingent, future in- 
terest remaining in the grantor. This 
interest is called a 4 ‘possibility of re- 
verter/ 1 

41 Burdick, § 141, p. 348. 

42 For example, if A, owning Black- 
acre in fee simple, should grant 
Blackacre to B for life, remainder to 


G and his heirs, the interest of O 
would be a remainder, and as C is a 
definite person, and as no conditions 
are attached to his interest, such re- 
mainder would be a vested one* How- 
ever, if A had granted Blackacre 
to B for life, remainder to C, provid- 
ed C marry D, C’s remainder being 
dependent upon his marrying D, 
would be a contingent one. 

Remainders are also classified as 
"successive/' "cross/* or "alternate/* 
Thus, a remainder limited to take ef- 
fect after another, is termed a “suc- 
cessive remainder*” For example, 
there may be an estate granted to A 
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is one where neither the right to the possession of the estate upon 
the determination of the preceding estate, nor the person entitled 
to it, is uncertain; the only uncertainty being the time of enjoy- 
ment. A contingent remainder, on the other hand, is one where 
there is an uncertainty, either as to the right to the estate or as 
to the person entitled to it, or both. Such a remainder depends 
upon an event or condition which may never happen or be per- 
formed, or which may not happen or be performed until after 
the termination of the preceding estate. 43 


Shelley’s Case 

The “rule in Shelley’s Case,” was set forth in the action of 
Wolfe v. Shelley, 44 in which it was held, “It is a rule of law when 
the ancestor by any gift of conveyance takes an estate of free- 
hold, and in the same gift or conveyance an estate is limited 
mediately or immediately to his heirs in fee or in tail, that always 
in such case ‘the heirs’ are words of limitation of the estate, and 
not words of purchase.” In other words the ancestor takes an 
estate in fee simple or in tail, according to the case; a word of 
“limitation” being a word that limits or defines an estate, that 
measures its duration; words of “purchase” being words denot- 
ing the manner in which an estate is acquired as distinguished 
from descent. The word “purchase” in its legal sense includes 
every method of coming into an estate other than by descent. 


lor life, with remainder to B for life, 
with remainder to 0 for life. “Cross 
remainders/ 1 are remainders after 
two or more particular estates in dif- 
ferent persons, and which, upon the 
termination of any one Of the preced- 
ing estates, go over to the survivor of 
the particular tenants. Thus, if 
Blackacre is given to A and B in 
common for life, remainder in fee to 
the survivor ; or a devise of Blackac- 
re is made to A, and of White acre to 
B , in tail, and if either dies without 
issue the survivor to take ; in either 
case A and B have cross-remainders. 
“Alternate remain del's,” on the other 
hand, are those so limited after a 
particular estate that only one of 
them can ever take effect. For exam- 
ple, if Blackacre were given to A for 
life, and if he have issue male, then 
to such issue male and his heirs for- 


ever, but, if he die without issue 
male, then to B and his heirs forever, 
the remainders created would be al- 
ternate. Only one could take effect, 
the other would be void. Necessari- 
ly, alternate remainders are both con- 
tingent 

43 “At common law, contingent re- 
mainders may he destroyed: (a) By 
the expiration of the particular es- 
tate before the remainder vests, (b! 
By the destruction of the particular 
estate, (c) By merger of the particu- 
lar estate and the next vested re- 
mainder. (d) By forfeiture of the 
particular estate.” Burdick, § 14S, 
p. 334. However, in many of the 
states the liability of contingent re- 
mainders to destruction has been re- 
moved by statutes. 

44 1 Co. Eep. 93b, I5SL 
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Thus, under the rule of Shelley’s case, the word “heirs” defines 
the quantity of the estate given to the grantee or devisee, and 
the heirs of the grantee or devisee do not take any estate at all 
by the grant or will. The “rule" has been abolished by statute 
in some States, is in force in others. 

Statute of Uses; Future Interests 

Future interests or estates arising under the Statute of Uses 
are: (1) uses taking effect as remainders; (2) springing uses; 
and, (3) shifting uses. Remainders, at common law, required a 
preceding estate and had to arise without an abridgment of such 
preceding estate. “Equity, however, never recognized such re- 
quirements, and future uses could be created which would spring 
into existence without any preceding estate, or which would de- 
feat or cut short a preceding estate.” 45 And, as the Statute of 
Uses did not terminate the creation of uses but merely converted 
them into legal estates, future uses having preceding particular 
estates to support them may take effect as either vested or con- 
tingent common-law remainders, according to the circum- 
stances. 44 

Springing uses are future uses which take effect without the 
support of preceding estates. Such a use receives its name from 
the fact that “it springs up as a separate and independent interest 
in lands, cutting short no preceding use. A- limitation to the use 
of B and his heirs after the death of A, or a limitation to A ir fee 
for the use of B in fee after ten years, are examples of springing 
uses.” 47 Shifting uses, on the other hand, are future uses which 
take effect in derogation of a preceding estate. “When a future 
use, not limited by way of remainder, defeats a previous estate 
expressly limited by the same instrument, it is called a ‘shifting 
use.’ The use is said to shift from the first taker to the' second. 
For this reason, shifting uses are also called ‘secondary uses.’ A 
limitation, for example, to the use of A for life, and if B shall 
marry before a specified date, then to the use of B for life, is an 
illustration of a shifting use. The estate which B takes upon 
his marriage shifts from A to B, and cuts off the preceding es- 
tate in A.” 48 


4® Burdick, p.^72. 

46 a future use taking effect as a 
common-law remainder “must have a 
preceding particular estate to support 
it. and must not take effect in deroga- 
tion of that estate. If these requis- 


ites fail, the limitation will take ef- 
fect as a springing or shifting use,” 
Burdick, p. 373. 

47 Burdick, § 152, p. 374, 

48 Burdick, § 153* pp. 374. 375, 
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Statute of Wills; Future Interests 

Executory devises are future estates created by devise under 
the Statute of Wills 49 and which cannot take effect as common- 
law remainders. “Prior to the establishment of tenure in Eng- 
land, under the feudal system, lands were devisable, but after 
that time until the time of Henry VUI they were not. However, 
during this interval, owing to the distinction made in equity be- 
tween the legal estate in land and the use in land, * * * a 
man might by will dispose of the use or profits of the land, al- 
though he could not dispose of the land itself. The statute of 
uses, however, which was enacted in 1535, prohibited this method 
of practically alienating by will the land itself under the guise 
of devising the uses and profits of the land. This put a stop to 
‘wills of uses,’ but the inconvenience produced was so great that 
it led, five years later (1540), to the enactment of the statute of 
wills. By the very liberal provisions of this statute, it was possi- 
ble to create any future interest in realty which could be creat- 
ed by means of uses before the statute of uses.” 30 

Although executory devises are created by will only, “they do 
not take effect at the testator’s death, as in case of an ordinary 
devise, but arise and vest upon some future event or contingency. 
They consist of such interests created by will as would be called 
springing and shifting uses if created inter vivos by way of use. 
They are not future uses, however, since a future use limited in 
a will is not construed as an executory devise, but will amount to 
a legal estate under the operation of the statute of uses.” 51 


Rule Against Perpetuities 

The right to create future interests in land is restrained by the 
rule against perpetuities. This rule has been stated as follows: 
“Unless otherwise provided by statute, no future contingent and 
indestructible interest in property can, in general, be created 


*9 32 Hen: VIII, c. 1, 1540. 

50 Burdick, p. 375. 

51 Burdick, p, 376. 

Wills may create future interests 
in the nature of springing’ or shift- 
ing: uses, and these are called, re- 
spectively, “springing” and “shifting” 
devises. An executory devise is a 
“springing devise” when it has no 
preceding estate of freehold to sup- 


port it, or where there is an interval 
between the termination of a preced- 
ing estate and the vesting in posses- 
sion of the executory interest. An 
executory devise is a “shifting de- 
vise” when it is so limited that it 
does not wait for the natural deter* 
mination of a preceding estate, as in 
the case of a remainder, but takes ef- 
fect upon the happening of some 
event which cuts short the preceding 
estate. 
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which must not necessarily vest within twenty-one years, exclu- 
sive of periods of gestation, after lives in being.” 33 As estab- 
lished by the English courts, the rule against perpetuities has 
been adopted in many of the states as part of the common law, 
but other states have either adopted or changed the rule by stat- 
ute. 


Number of Owners of Estates; Estates in Severalty and Joint Es- 
tates 

According to their exclusiveness, that is the number of their 
owners, estates are either: (1) estates in severalty; or, (2) 
joint estates. An estate in severalty is an estate which is owned 
by one person only; whereas a joint estate is an estate which 
is owned by two or more persons. Joint estates, at common law, 
subdivide into: (a) joint tenancies; (b) estates in coparcenary; 
(d) estates in entirety; and, (d) tenancies in common. 

A joint tenancy “is an ownership of land in equal undivided 
shares by virtue of a grant or a devise which imports an intention 
that the tenants shall hold one and the same estate. The inter- 
ests of all the tenants go to the last survivor. For the existence 
of a joint tenancy the following unities are necessary: (a) Unity 
of interest, (b) Unity of title, (c) Unity of time, (d) Unity 
of possession.” 53 The chief characteristic of a joint tenancy is 
the right of survivorship. Thus, where such a tenancy exists, 
either at common law or by force of statute, and one of the joint 
tenants dies, his interest does not pass to his heirs, but the sur- 
vivors take the whole estate, and this doctrine of survivorship 
applies, where there are several joint tenants, until only one joint 
tenant remains, and on his death his heirs get the whole estate. 
In most states, common-law joint tenancies have been modified 
or abolished by statute. 

An estate in coparcenary is a joint ownership of land in undi- 
vided shares by coheirs. The requisites of such an estate are: 
(a) unity of interest; (b) unity of title; and, (c) unity of pos- 


« Burdick, | 161, p. 386. 

» Burdick, | 101, p. 250. 

Unity of interest means a similar- 
ity of estate in each joint tenant in 
reference to the duration of the es- 
tate. Unity of title means of the 
same grant or devise, that is, that the 
interest of each joint tenant was 


created by the same act Unity of 
time means that the interests of joint 
tenants commence or vest at the same 
time. And, unity of possession means 
a joint right in each tenant to pos- 
session. However, in a joint tenan- 
cy "each tenant must have the entire 
possession of every parcel of the 
property as well as of the whole.” 
Burdick, p. 253. 
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session. The doctrine of survivorship characteristic of joint ten- 
ancies is inapplicable. Estates in coparcenary are practically 
abolished in the United States, being replaced by tenancies in 
common. 

An estate in entirety is one conveyed to a man and his wife to 
hold jointly. At common law, owing to the doctrine of identity 
of husband and wife, a conveyance or devise of lands to them 
during coverture creates an estate in entirety and the doctrine of 
survivorship applies to such an estate. In England, and in some 
of the states, statutes have abolished estates in entirety. In oth- 
er states statutes expressly provide that joint conveyances to 
husband and wife shall create tenancies in common . 54 

A tenancy in common is a joint ownership of lands to which 
the principle of survivorship is inapplicable. The only unity nec- 
essary for such a tenancy is that of possession. At the present 
time, “tenancies in common may arise by will, conveyance, de- 
scent, mortgage, prescription, or by levy of execution. The in- 
dividual interests may be held by several and distinct titles, and 
these titles may be acquired in different ways ." 55 

Mortgages and Other Liens upon Realty 

The definition of a mortgage upon real property depends upon 
the theory of its nature. “In this country there are two well- 
recognized theories regarding mortgages. One is known as the 
common-law, or legal, or title theory; the other, as the equitable 
or lien theory, (a) The common-law theory regards a mortgage 
as an estate in land created by a conveyance, and the mortgagee 
as the owner of the land. It is an estate upon condition subse- 
quent. (b) The equitable or lien theory regards a mortgage as 
a mere security for a debt, and the mortgagee as having only a 
lien. The title remains in the mortgagor.” 56 

al, The legal community is fixed hy 
law ; the conventional community re- 
sults from express agreement of the 
parties.” Burdick, pp* 277, 27S* The 
creation and Incidents of this form of 
joint ownership are governed by the 
local statutes* 

65 Burdick, p, 260, 

56 Burdick, § 1S4, p, 458. 

A **lien” is defined as, “a hold or 
claim which one person has upon the 


54 In some states the doctrine of 
“community property” applies to 
married persons, “The general prin- 
ciple underlying the system of com- 
munity property is that all property 
acquired during marriage, by the in- 
dustry and labor of either the hus- 
band or the wife* or both, together 
with the produce and increase there- 
of, belongs beneficially to both during 
the continuance of the marital rela- 
tion* * * * Community property 

is of two kinds* legal and convention- 
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Generally the estate which the mortgagee is regarded as hav- 
ing under the common-law or title theory may be defeated upon 
performance by the mortgagor of his- obligation, within the time 
stipulated in the deed. Usually this obligation of the mortgagor 
is the payment of a debt. However, if the mortgagor fails to 
perform within the time agreed the mortgagee’s estate becomes 
absolute. In most of the states, either by statute or judicial de- 
cision, the common-law title theory of mortgages has been abro- 
gated and the lien theory adopted. 

Under the equitable or lien theory, followed hy the English 
court of equity, a mortgage is regarded as merely security for the 
debt or other condition which is to be paid or performed by the 
mortgagor, title is regarded as in the mortgagor, and the mort- 
gagee is considered as having only a lien on the land. The equity 
courts also recognized a right in the mortgagor to redeem the 
land, upon payment of the amount due with interest, although he 
failed to perform within the stipulated period, such right being 
termed the “equity of redemption.” Originally, after the right 
of redemption arose, a mortgagor was permitted to redeem at 
any time, but later the mortgagee was permitted to file a bill in 
equity for the purpose of cutting off this right. At the present 
time in many of the states, and in distinction from the equity of 
redemption which could be cut off or foreclosed by the mortga- 
gee, a right of redemption is given the mortgagor by statute 
which arises when the mortgage is foreclosed. And, generally, 
these statutes limit the period in which such right may be exer- 
cised. 

Mechanics’ liens, judgment liens, and various other miscellan- 
eous liens against land are also recognized. “Mechanics liens are 
liens created by statute for the purpose of securing to mechanics, 
materialmen, and contractors a priority of payment of the price 
and value of work performed and materials furnished in erecting 
or repairing a building or other structure.” 57 The procedure for 
the enforcement of such liens varies with the different statutes, 
but usually they provide a means whereby property subject to a 
lien may be sold for the satisfaction of the claim for which the 
lien is allowed. At common law the lands of a debtor were not 


property of another as a security for 
some debt or charge” ; “a charge im- 
posed upon specific property, by 
which It is made security for the per- 
formance of an act” Black's Law 
Dictionary, 3d Ed* p* 1114. 


The person who gives a mortgage is 
called the “mortgagor ” ; the person 
to whom a mortgage is given is call- 
cd the “mortgagee*” 

57 Burdick, § 213, p* 567. 
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liable for his debts and a judgment against a debtor was not a 
lien upon his real property, consequently “a judgment lien is 
created only by statute. It is not an interest or estate in land, 
but merely a right, superior to all subsequent claims, liens, in- 
cumbrances, or conveyances, to subject the interest or estate of 
the judgment debtor in the land to the satisfaction of the judg- 
ment debt.” 38 

In addition to mortgage liens, mechanics’ liens, and judgment 
liens, real property may be subject to other miscellaneous liens 
arising from taxes, assessments for public improvements, crop 
claims and the like. As to their origin, such miscellaneous liens 
or charges are either equitable or statutory. 

TITLES 

71. The word “title” is used in two senses which denote: 

(1) Ownership, or when appropriately limited, a claim of owner- 

ship, and 

(2) The operative facts which result in ownership, or which con- 

stitute the base of a claim of ownership. 

In General 

As used in reference to ownership of both real and personal 
property the word "title” may denote either the means by which 
property is acquired, or the means by which it is held. Thus, in 
the law of real property, title may be defined either as the means 
by which an estate in land is held; or the means by which an es- 
tate in land is acquired. In other words, the term title may be 
used to denote either the operative facts which result in the own- 
ership of an estate, or such result. When found, the precise 
meaning of the term must be ascertained from the context. 

Title by Descent and Title by Purchase 

The acquisition by a person of title to an estate in land is ei- 
ther by descent or by purchase. Title by descent is that title 
which is acquired by an heir to the estate of his intestate, or an- 
cestor dying without will. A title which results by operation of 
law, rather than by act of the parties. 39 Titles by purchase in- 
clude all forms of ownership other than that form of ownership 
which is acquired by descent. In other words, titles by purchase 

es Title by descent is treated of to 
c. 16, infra. 


58 Burdick, § 214, p. 576. 
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include all titles but title by descent, the term "purchase” mean- 
ing more than merely "to buy.” Hence, titles by purchase in- 
clude, in general, not only titles which result from the buying 
of land or goods, but also titles which result from the wills of 
deceased persons, and various other titles which result from the 
operation of law. 

Classification of Titles by Purchase 

Titles by purchase may be acquired in two ways: (1) by oper- 
ation of law; and, (2) by alienation. A title by purchase from 
operation of law is such a title as may be acquired by the action 
of some legal principle, without an act on the part of any person. 
A title by' alienation, on the other hand, is a title which is ac- 
quired as the result of an act on the part of one or more persons. 

Titles by Operation of Law % 

A title by operation of law may be obtained in the following 
different ways: (1) by escheat; (2) by accretion; (3) by aban- 
donment; (4) by forfeiture; (5) by prescription; (6) by ad- 
verse possession; (7) by marriage; or, (8) by bankruptcy. Such 
titles result from transfers effectuated by the operation of legal 
principles alone and do not include transfers executed by govern- 
mental agents; thus, a title obtained at a sale of land for nonpay- 
ment of taxes would not be a title by operation of law, but rather 
a title by alienation. 

Same; Escheat 

At the present time, the rale generally prevailing is that when 
a person dies intestate and without heirs his realty goes to the 
Siate. Thus, title by escheat is that which the state acquires 
when the owner of realty dies intestate and without heirs. The 
term escheat (from the French word “eschoir” meaning “to hap- 
pen”) was also applied under the feudal system to the reverting 
of an estate back to the feudal lord when his tenant died without 
heirs. 

Same; Accretion 

Title by accretion is that which is acquired by the owner of 
lands in such additional soil as is added to it by natural forces. 
Such title results where sand or soil by the action of water is 
gradually deposited on riparian lands. 60 New land thus formed 

6® “When land Is suddenly and owner by an inundation or current, 
forcibly removed from a riparian or by a sudden change in the course 
Smith Ei^JjAw 2d— 14 
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belongs to the riparian owner on whose land the deposit is form- 
ed. Accretion is a phase of accession, but accession is a broader 
term and includes various other modes of acquisition whereby 
the owner of corporeal property becomes the owner of an addi- 
tion to his property by growth, increase, or labor. 

Same; Abandonment 

Title by abandonment is that which the owner of the legal es- 
tate in land may acquire when an incorporeal hereditament, equi- 
table estate, or executory interest in such land is given up. The 
effect of the abandonment of such rights or interests is to release 
the land from them. However, mere nonuser is ordinarily not 
sufficient to produce this effect; there must be some act of 
abandonment. 

Same; Forfeiture 

Title by forfeiture is that which may be acquired by the gran- 
tor of an estate subject to a condition subsequent, upon the 
breach of such condition by the grantee. In such a case a re- 
entry by the grantor is usually required, and unless he re-enters 
within proper time the breach of condition may be considered 
as waived. 


Same; Prescription 

Title by prescription is that which may be acquired in an in- 
corporeal hereditament by one who uses it adversely for a certain 
period. The characteristic of title by prescription is that after a 
certain time during which the incorporeal hereditament is in use 
by a particular person, he is presumed to have obtained the right 
to it originally by grant. Thus, easements may be acquired by 
prescription if the adverse user is continued for the time required 
by the applicable statute of limitations. 


of waters, so that a considerable por- 
tion is thus perceptib3y transferred 
from one owner and deposited upon 
the land of another owner, the proc- 
ess is known as avulsion. To consti- 
tute accretion, however, there must 
be an imperceptible action of the wa- 
ter, a momentarily insensible addi- 
tion of matter. In other words, it is 
a gradual process as distinguished 
from a sudden change. When accre- 
tion takes place, and the particles of 
the soil of one owner are gradually 


worn away and deposited upon the 
land of another, the title is held to 
pass to the latter, because the soil so 
deposited cannot be identified by its 
former owner. When, however, a 
sudden change, or avulsion, transfers 
a considerable portion of soil from 
one owner and deposits It upon the 
land of another, title does not pass 
to the latter if the soil so transfer- 
red is removed within a reasonable 
time, and while it can he identified.” 
Burdick, pp. 599, 600. 

Smith ElXaw 2d 
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Same; Adverse Possession 

Title by adverse possession, or disseisin, is that which is ac- 
quired in lands by one who has occupied them adversely for a cer- 
tain time. “In order, however, that a disseisor may acquire title 
by adverse possession, the following general conditions must be 
fulfilled: (a) The possession must be actual, (b) It must be vis- 
ible or notorious, (c) It must be hostile or adverse, (d) It 
must be exclusive, (e) It must be continuous by one person or 
by persons in privity, (f) It must be continued for the whole 
period required by the statute of limitations.” 61 As a rule, title 
acquired by adverse possession is to an estate in fee simple and 
is as perfect as if granted by deed of the former owner; and 
when title by adverse possession has been acquired it continues 
as any other title until disposed of by conveyance, or until lost 
by a subsequent adverse possession. Adverse possession is some- 
what similar to prescription, but the two differ in that by adverse 
possession title is obtained to corporeal property and no grant is 
presumed. 

Same; Marriage 

Title by marriage is that which either husband or wife acquires 
in the real property of the other by virtue of their relationship. 
Thus, estates in dower and by curtesy are held by such title. 

Same; Bankruptcy 

The trustee of the estate of a bankrupt, upon his appointment 
and qualification, is vested by operation of law with the title of 
the bankrupt in the nonexempt property of the bankrupt. Such 
title vests as of the date of the filing of the petition in bankruptcy. 

Title by Alienation; Involuntary Alienation 

Title by alienation may be by either (1) involuntary aliena- 
tion, or (2) voluntary alienation. Title by involuntary alienation 
is that which is acquired from the act of some one other than 
the former owner of the property. Title by voluntary alienation 
is that which is acquired from the act of the former owner of the 
realty either with or without the concurrent act of some other 
person. The principal forms of title by involuntary alienation 
are: (a) title by execution; (b) title by judicial decree; (c) 
title by eminent domain; and (d) tax titles. 

61 Burdick, § 229, p. 629. 
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Same; Execution 

Title by execution is that title to property which is acquired 
when such property is sold to satisfy the judgment of a court of 
law. At common law, “a man’s lands were not liable to be sold 
for his debts. Now, however, in all of our states, lands may be 
sold for debts. Before this can be done, however, a judgment 
must be obtained, and a writ of execution must be issued. The 
sheriff or his deputy thereupon makes the sale and executes the 
deed. The purchaser is said to take an estate on execution, ac- 
quiring by the purchase only the interest of the judgment debt- 
or. The statutes usually provide that the debtor may redeem the 
land from the sale within a certain specified time.” 63 The titles 
which result from such sales are titles by execution. 

Same; Judicial Decree 

A title by judicial order or decree is a title which results from 
a judicial sale made under the process of a court having compe- 
tent authority to make such order or decree, by officers legally 
appointed and commissioned to make such sale. Title by judi- 
cial decree is to be distinguished from title by execution as there 
is a well-defined difference between an execution sale and a ju- 
dicial sale. “In an execution sale, the sheriff, or his deputy, or 
other authorized officer, sells by the mere authority of his writ, 
and if the sale is not void, the title passes at once by the sheriff’s 
deed. In some states, a judicial confirmation of an execution sale 
may be required by statute, but it is not so at common law. At 
common law, confirmation is required only in judicial sales. An 
execution sale is based on a general judgment for money; a ju- 
dicial sale is based on an order to sell specific property. * * * 

In an execution sale, the sale is made by the sheriff; in a judi- 
cial sale, the sale is made by the court.” 63 


Same; Eminent Domain 

Eminent domain is defined as “the right of the nation or the 
state, or of those to whom the power has been lawfully delegated, 
to condemn and take private property for public use upon paying 
the owner a due compensation, to be ascertained according to 
law.” 64 Title to property acquired as a result of the exercise of 


6S Burdick, pp. 676, 677. 

63 Burdick, pp. 676-678. 

64 Bee People ex rel. Trombley y* 
Humphrey, 23 Mich. 471, 474, 9 Am. 


Hep. 94, 1871 ; Hale y. Lawrence, 21 
WJJjl 714, 728, 47 Am.Dec, 190, 1848; 
West River Bridge Co. v. Dis, 6 How, 
507, 536, 12 L,Ed. 535, ISIS* 
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such power is title by eminent domain. The right of the nation 
and of the states to take private property for public use, upon the 
payment of just compensation, is recognized by the federal and 
state constitutions. However, the power to condemn lands under 
the right of eminent domain “may be delegated to corporations, 
public or private, and even to individuals, providing such corpo- 
rations or individuals are exercising some public function, and the 
property is taken for the benefit of the general public. No exact 
definition can be given of what constitutes a 'public use,’ since 
each case must depend upon local needs and conditions. The 
question, however, is one of law, and is for the courts to decide in 
any disputed case.” 65 

Same; Tax Titles 

A tax title is that which is acquired by the purchaser of land 
sold by a public officer for the nonpayment of taxes assessed 
against such land. “Such a sale may be either: (a) A minis- 
terial sale; or (b) A judicial sale. When land is sold for delin- 
quent taxes under a judicial sale, the action may be: (a) In per- 
sonam, or against the delinquent taxpayer; or it may be a pro- 
ceeding (b) In rem, that is against the land itself. In almost all 
the states the statutes provide that land sold for taxes may be 
redeemed during a certain period from the time of sale, or before 
the delivery of the tax deed. In most states, the estate acquired 
by a tax title is a fee simple. In some states, however, the pur- 
chaser acquires only the same interest the delinquent taxpayer 
had. In a few states, a forfeiture of land is incurred for nonpay- 
ment of taxes, and title to the land becomes vested in the 
state.” 66 


Title by Voluntary Alienation; Devise and Grant 

Title by voluntary alienation may be acquired in two general 
ways: (1) by devise; and, (2) by grant Title by devise is that 
title to realty which is acquired by the will of a testator. Title 
by grant is that which is acquired by formal conveyance of realty 
from one called the grantor to another called the grantee. Title 
by grant may be acquired in two ways: (a) by public grant or 
patent; and, (b) by private grant or deed. 

Same; Public Grant 

Title by public grant is that which is acquired in lands previ- 
ously owned by the government, as the result of a formal con- 


65 Burdick, pp. 690, 691. 


66 Burdick, 248-250, p. 682. 
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veyance executed by the proper officers to a private person* 
Conveyance by way of public grant is usually made by an instru- 
ment termed a “patent/’ and individuals may acquire titles to 
realty in this way from both the federal and state governments* 

A nation may acquire lands by (1) discovery, occupation, con- 
quest, or cession; as well as by (2) grant, eminent domain, con- 
fiscation, or escheat* 67 However, the several states of the Union 
can acquire lands only by the methods listed in the latter group, 
the methods listed in the former group being exclusively within 
the prerogative of the nation. 

The acquisition of land by a nation may be considered either 
from the viewpoint of international law, or of private law. The 
former refers more appropriately to the acquisition of territorial 
jurisdiction; the latter, to the acquisition of land as a private own- 
er. The most usual methods of acquiring territorial jurisdiction 
on the part of a nation are discovery, occupation, conquest, and 
cession; but to these may be added, for particular cases, pre- 
scription and accretion* 6 ® In earlier times nations claimed juris- 
diction to lands by the right of discovery alone, but so much con- 
troversy was raised by this doctrine it became the established 
principle later that occupation must follow discovery for the at- 
tainment of a recognized right to jurisdiction. 

Title by conquest is said to result when the territory of a na- 
tion has been held for so long by an enemy nation in military 
occupation that such territory is regarded in international law 
as having come under the permanent jurisdiction of the occupant* 
At the termination of hostilities lands claimed by conquest may 
be ceded in the treaty of peace. Title by cession, on the other 
hand, may arise by gift, exchange, or by sale, the latter mode 
being the most common, 


6? “At common law, persons at- 
tainted of treason and felony were 
subject to the forfeiture of their 
lands to the crown. While this part 
of the common law has not been rec- 
ognised in the United States, yet acts 
known as 1 Confiscation Acts' have, at 
various times, been passed by Con- 
gress* Under the act of 1861, [Aug* 6, 
1861, c* 60, 12 Stat. 319] land used for 
insurrectionary purposes with the 
consent of the owner was subject to 
forfeiture, and could be sold," Bur- 
dick, p. 58$. 


gs “Title by prescription is seldom 
asserted* It has arisen, however, at 
times, where the territorial rights of 
nations have been recognized from 
the fact of long-continued possession 
of certain lands* Title by accretion 
may also be applied to national 
rights in connection with changes in 
the boundary lines between nations* 
The principles governing title In such 
cases are the same as apply to pri- 
vate titles/ 1 Burdick, p* oS6. 
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The original title to lands on this continent was acquired by 
various European nations through discovery and occupation, the 
Indians, like other uncivilized peoples, not being regarded under 
international law as having territorial jurisdiction. However, 
they have been admitted to be “the rightful occupants of the soil' 
with a legal as well as just claim to retain possession of it, and to 
use it according to their own discretion, though not to dispose of 
the soil of their own will, except to the government claiming the 
right of pre-emption. * * * The United States adopted the 
same principle, and their exclusive right to extinguish the Indian 
title by purchase or conquest, and to grant the soil, and exercise 
such a degree of sovereignty as circumstances required, has never 
been questioned.” 69 

England acquired titles to the land within the limits of the or- 
iginal American colonies partly by discovery and partly by con- 
quest and cessation; but these crown rights were conveyed to 
certain proprietors and corporations, although in different ways 
and degrees. In those colonies which were not proprietary the 
crown retained the right to the soil but granted lands therein. 
However, in the proprietary colonies, title to the soil was vested 
by the royal grant in the proprietors and they in turn disposed of 
the lands at their pleasure. The proprietors also, in many in- 
stances, purchased the rights of the Indians, but such transac- 
tions were held to merely release the rights of the grantors, not 
to convey the freehold. Private persons were, in the main, pro- 
hibited from buying lands from the Indians without the authority 
of the colonial government having jurisdiction thereof. 70 

The rights of the crown of Great Britain “passed’ as a result 
of the Revolutionary War to the states, and the thirteen original 
states, upon achieving their independence, became the owners of 
the land within their borders not previously disposed of to private 
owners. When new states were created out of the original do- 
mains of the older states, such new states, in turn, became vested 
with the title of the vacant lands within their borders. The own- 
ership by the United States of lands within the territorial ju- 
risdictions of all these states was acquired by cession from the 
individual states. The territorial jurisdiction of the United 
States has been vastly increased, however, * # * by vari- 

ous purchases. The title to all unoccupied lands in such ceded 
territory became vested, consequently, in the United States, as 

c ®3 Kent Comm. 379, 3S0; Martin 1842; Fletcher v. Peek, 6 Oranch 87, 
v. Waddell, 16 Pet. 367, 10 L.Ed. 997, 3 L.Ed. 162, 1810. 

70 See Btirdiek, pp. 5S5-5S7. 
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was not true in the case of the original states, and of new states 
carved out of their territory. When, however, new states were 
formed out of the lands purchased from other nations, the title 
to the land in such states, not owned by private persons, remain- 
ed in the United States, and formed the bulk of the once vast do- 
main of the public lands of the United States.’* 71 

Lands owned by the United States or by a state and intended 
for sale and settlement, are generally known as “public lands.” 
The legal title to national public lands is vested in the United 
States, and the power to dispose of such lands is vested in Con- 
gress. However, the sale of the national public lands has, by 
statute, been placed under the control of the secretary of the 
interior; and statutes also provide that there shall be in the de- 
partment of the interior a commissioner of a general land of- 
fice who shall perform, under the direction of the secretary of 
the interior, all executive duties appertaining to the surveying 
and sale of the public lands of the United States or in anywise re- 
specting such public lands, and also such as relate to private 
claims of land, and the issuing of patents for all grants of land 
under the authority of the government. 7 * 

The usual method of conveying lands by public grant is a pat- 
ent, and, as a general rule, the issuance of a patent in the name 
of the United States is necessary to pass title in public lands to a 
private owner. Patents are signed in the name of the President 
and affixed with the seal of the general land office. 73 A patent is 
the highest evidence of title. 71 


Same; Private Grant 

Title by private grant is that which is acquired in realty previ- 
ously owned by a private person, by virtue of a deed of convey- 
ance. A “deed,” in the widest sense of the term, is a contract 
under seal, and in this sense it is synonymous with the terms 


“covenant” and “specialty.” 

Vi Burdick, p. 587, 

See 43 U.S.C.A. §§ 1, 2, 

*3 See 43 U.S.C.A. §§ 6-0. 

74 “Using the term ‘grant* fo desig- 
nate a private conveyance, in dis- 
tinction from the term ‘cession/ 
which technically applies to the ced- 
ing of territory by a nation, either 


However, m the law of real proper- 

the United States or a state may ac- 
quire land from private persons by 
any of the modes of conveyance 
which operate between individuals. 
In the same way, a state may con- 
vey land to the United States, or the 
United States to a state.’ 1 Burdick, 
p, 587. When the federal govern- 
ment has granted lands to a state the 
authority of Congress over such 
lands is terminated. 
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ty the term “deed” is used in a narrower sense to signify an in- 
strument, usually under seal, by which an estate in land is grant- 
ed by one private person to another private person or to the state, 
or whereby an estate already thus granted is enlarged or modi- 
fied. 75 


Same; Common-Law Deeds 

Deeds are classified as original (or primary) deeds, or as deriv- 
ative (or secondary) deeds; an original deed being one which 
creates an estate, a derivative deed being one which enlarges or 
modifies an estate already created. At common law there were 
six principal kinds of original or primary deeds: (1) feoffment; 
(2) gift; (3) grant; (4) lease; (5) exchange; and, (6) par- 
tition. A feoffment was a deed which created a fee-simple es- 
tate. It was accompanied by livery of seisin, or the actual cor- 
poreal delivery of the property. A gift, as a conveyance, was a 
deed creating a fee-tail estate. A grant, in this sense, was a con- 
veyance of the title to an Incorporeal hereditament. A lease was 
the conveyance of an estate less than that held by the grantor; 
as where one holding an estate in fee granted to another an es- 
tate for years in the property. An exchange was a deed trans- 
ferring equal interests, one in consideration for the other; but 
it was the interests or estates that had to be “equal,” as fee sim- 
ple for fee simple, not the values of the properties. A partition 
was a deed creating several estates out of estate in joint tenancy 
or in common. 

The common-law derivative or secondary deeds were five: (1) 
release; (2) confirmation; (3) surrender; (4) assignment; 
and, (5) defeasance. A release was the conveyance of an ex- 
pectant interest in property to one having the estate in posses- 
sion; as, for example, the transfer of the remainder or reversion 
to the particular tenant. A confirmation was a deed confirming 
or making valid a voidable estate. A surrender was a convey- 
ance of the estate in possession to one holding the estate in ex- 
pectancy, the counterpart of a release. An assignment was a 
transfer to another of one’s entire interest in property. These 
were usually confined to estates for life or years. A defeasance 


T5 “a definition frequently employ- 
ed in modern times is that a deed is 
a writing sealed and delivered. At 
common law, the word ‘deed* implies 
a sealed instrument, although under 


modern statutes a seal may be no 
longer required. A deed did not have 
to be signed, however, prior to the 
statute of frauds [1676L* Burdick, 
p. 743. 
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was a collateral deed which provided conditions whereby the es- 
tate created by another deed could be defeated. 

Under the Statute of Uses five new forms of deed arose: (1) 
covenant to stand seised to uses; (2) bargain and sale of lands: 
(3) lease and release; (4) deed to declare uses; and, (5) deed 
of revocation of uses. A covenant to stand seised of uses was 
a deed by which a man covenanted or agreed to hold the property 
to the use of some kinsman, in consideration of blood or marri- 
age. This operated to vest the equitable estate in the relative 
and by the operation of the Statute of Uses the legal estate also 
vested. In a bargain and sale the grantor merely agreed with 
another that he would convey to him certain property. Courts 
of equity would then hold the covenantor to be a trustee for the 
other, and the legal title would also vest in him by reason of the 
statute. A lease and release did not depend for its effect upon 
the Statute of Uses, but was adopted soon after the passage of 
that act. The purpose of a lease and release was to avoid the 
Statute of Enrollments which required conveyances by bargain 
and sale to be made by deed indented, and also enrolled, in order 
for such conveyances to operate under the Statutes of Uses as 
conveyances of legal estates. The “lease and release” was conse- 
quently devised which operated in this way: A lease for a term, 
usually for one year, was given to the intended grantee. This 
lease was not required to be enrolled because the statute did not 
apply to chattel interests. Then, by a release usually dated as 
of the day after the date of the lease, the reversion of the estate 
was “released” or conveyed to the lessee who thus acquired full 
interest in the land without the use of any conveyance which had 
to be enrolled. A deed to declare the uses of other conveyances 
was, as its name implies, one specifying the use to which prop- 
erty conveyed by some other form of deed was to he held, where- 
as a deed of revocation of uses was one used to revoke a use when 
the power to so revoke had been reserved. 

Same; Modem Conveyances 

Modem conveyances may be classified as: (1) warranty 
deeds; (2) quitclaim deeds; and, (3) statutory deeds. The 
forms of conveyance most frequently used in the United States 
at the present time are warranty deeds and quitclaim deeds; ev- 
olutions of the common-law conveyances. As a matter of fact, 
the deed in common use at the present time is the deed of bargain 
and sale, and the modem warranty deed is nothing more than a 
conveyance containing a covenant of warranty which, by com- 
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mon understanding, has come to mean a deed that warrants good 
title.™ 

The modem quitclaim deed is derived from the common-law 
release. However, at common law a release was a derivative or 
secondary conveyance, but a quitclaim deed may in most states 
be used either as a primary or a secondary conveyance. Such a 
deed transfers only the title which the grantor has, but statutes 
in many of the states provide that a quitclaim deed shall operate 
to convey whatever right, title, and interest the grantor has in 
the land at the time of its execution and delivery. 

In a number of states, short forms of deeds have been prescrib- 
ed by statute which are declared sufficient to convey various es- 
tates in land, but common-law conveyances and conveyances op- 
erative under the Statute of Uses may still be used except where 
superseded or abolished by statute. At the present time, “the 
requisites of a valid deed of conveyance may be enumerated as 
follows: (a) A sufficient writing, (b) Competent parties, (c) 
Property to be conveyed, (d) Question of consideration, (e) 
Words sufficient to specify the conveyance, (f) Proper exe- 
cution, including— 1. Signing. 2. Sealing (in some states). 3. 
Attesting (in some states). 4. Acknowledgment (in some 
states), (g) Delivery and acceptance, (h) Recording, in some 
states.” 71 

Some states have provided by statute, an optional system of ti- 
tle registration, in order to make the conveyance of land more 
simple. “The prevailing principles of this system are as follows: 
(a) The issuance of a certificate of title to the owner of land 
making application for such a certificate, (b) The creation of 
an indemnity fund to protect any person who may be injured by 
the operation of the statute, (c) The abolishment of title by 
adverse possession as to land duly registered, (d) The trans- 
fer of title only by the registrar acting under due authority.” 78 

Such a system was introduced in Australia by Sir Robert Tor- 
rens in 1858, and consequently the similar plans adopted in var- 
ious of the States are generally referred to as the “Australian Ti- 


7G Where a person without title ex- 
ecutes a warranty deed, a title sub- 
sequently acquired by him will inure 
to the benefit of the vendee* In oth- 
er words the vendor and those claim- 
ing under him will be estopped to de- 
ny ic and the vendee is said to have 
acquired “title by estoppel” How- 


ever, as a quitclaim deed transfers 
only such title as the grantor has, a 
grantor under a quitclaim deed is 
not prevented from setting up an aft- 
er-acquired title* 

?7 Burdick, § 282, p* 745* 

7B Burdick, § 220, p, 015. 
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tie System,” or the “Torrens System.” “The plan did not orig- 
inate, however, in Australia. It is based upon the German 
Grundbuch System, which has been the law in some part of con- 
tinental Europe for centuries. * * * While the statutes may 
vary more or less in details, the general outlines of the system 
are as follows: Any person, claiming to be the owner, who wishes 
his alleged title to land registered, flies an application or petition 
in court, setting forth the alleged facts regarding his title, to- 
gether with a statement as to any liens or incumbrances thereon. 
The petition is referred to examiners appointed by the court. 
The examiners report, in due time, their findings of fact as to 
the title, whereupon, after a hearing, to which all parties in inter- 
est are summoned, the court determines whether the title of the 
land shall be registered or recorded as prayed, and, if so recorded, 
a certificate of such title is issued to the holder of the record ti- 
tle. * * * After land has been registered, the usual deed is 

made, in case of a conveyance; but any- of the ordinary forms of 
conveyance purporting to transfer the title operate only as con- 
tracts to convey, and as authority to the registrar to transfer 
the title. The transfer itself is usually effected by the surrender 
of the duplicate certificate of title and the issuing of a new certifi- 
cate to the transferee. If only part of the owner’s interest is 
transferred, another certificate is issued to him for the interest 
remaining in him. Transfers by descent, devise, or by judicial 
process are made by the registrar in accordance with the orders 
and decrees of the court.” 79 For the protection of the system it 
is generally provided by statute that after land has been register- 
ed no title thereto, adverse or in derogation of the title of the 
registered owner, shall be acquired merely by any length of pos- 
session. In other words, generally, title to registered land cannot 
be acquired by adverse possession. 


TO Burdick, pp. 616, 617, 619. 
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IN GENERAL 

72. Personal property includes all property rights which do not 
constitute realty. 

Personalty includes all property rights except freehold inter- 
ests in land. The word “chattel” is commonly used to denote 
either a personal property right or the object of such a right, as 
are the terms “personal property” and “personalty,” but the term 
chattel is used more often to denote the object of a personal prop- 
erty right— the thing— rather than such a right. According to 
Blackstone the word “chattel” is derived from “the technical 
Latin word, cataUa, which primarily signified cattle, but in its 
secondary sense, was applied to all movables. The Normans ac- 
counted ail things not feuds, as chattels. And in this extended, 
negative sense, our law adopts it; the idea of goods or movables 
only, being not sufficiently comprehensive. Two requisites were 
required to constitute a fief or heritage, duration as to time, and 
immobility with regard to place; whatever wants either of these 
qualities, according to the Normans, was not a heritage or fief, 
hence it must be a personal estate or chattel.” 1 

Generally it may be said that the objects of real property 
rights are immovable (lands), and that the objects of personal 
property rights are movable (chattels, or goods). However, 
this generality ignores the interests in land which are regarded 
as personalty, and the various things which may be immovable at 
one time but movable at another time. For example, the mate- 
rials and equipment for buildings, crops and trees. Consequent- 
ly, such things may be regarded differently, according to their 
movability at different times. Hence, the fixture doctrine and 
the doctrine of emblements. 

1 Browne's Blackstone's Commen- 
taries, p, 34 a 
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Fixtures 

A fixture, as already indicated,* is a thing which, although 
previously movable, has lost this characteristic in such a way as 
to have become realty. It is a thing actually or constructively af- 
fixed to land, is regarded as belonging to the owner of the land to 
which it is annexed, and will pass by a deed conveying the land. 
However, things annexed to land do not always become realty. 
Thus, chattels placed by a tenant upon leased premises for the 
purpose of carrying on his business or trade are generally re- 
garded as personal property. Such things are called "trade fix- 
tures,” and their removal is permitted with considerable freedom. 
“Closely allied to, and sometimes included within, the term of 
trade fixtures, are agricultural fixtures. These are annexations 
which are used in farming, and consist principally of barns, 
sheds, and farm machinery such as cotton gins. In England, agri- 
cultural fixtures are for the most part irremovable, but the rule 
is generally otherwise in the United States, although it is not as 
liberal as in the case of trade fixtures proper.” 3 A third excep- 
tion is made for “domestic” or "ornamental” articles added by a 
tenant to a leasehold for his greater convenience and enjoyment, 
and, as a rule, such things will not be held to have become a part 
of the realty unless it is shown that their annexation was intend- 
ed to be permanent. 

Emblements 

Things growing on land are either: (1) natural products 
(fructus naturales) ; or, (2) annual crops {fructus industriales). 
“Everything growing upon the land, except annual crops, is real- 
ty. The annual crops, however, are, as a rule, personal property. 
The spontaneous or natural products of the land * * * such 
as trees, perennial grass, and perennial bushes, are regarded as a 
part of the soil, and pass with a conveyance of the land. An- 
nual crops are the vegetable products of the earth, such as gar- 
den products, com, grain, straw, hemp, hops, and nursery stock. 
Being produced annually, by labor and industry they are called 
‘fructus industriales’ in distinction from ‘fructus naturales.’ • * * 
Emblements, in connection with the law of landlord and tenant, 
is a term used to describe such annual products, or fructus in- 
dustriales, as have resulted from a tenant’s care and labor. They 
are sometimes called the ‘away-going crops,’ or the crops that a 
tenant has the right to take away after his tenancy has ended. 

3 Burdick on Real Property, pp. 35, 

36- 


2 See § 4S> supra, 
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Whenever such crops are planted by one having an interest of 
uncertain duration in the land, and that interest terminates with- 
out his fault before the crops are harvested, he has a right to en- 
ter to cultivate, harvest, and remove them. This right is given on 
the principle that the crops are not planted with any intention 
to benefit the one next entitled to the land, but with the expecta- 
tion of reaping them. No one, however, is entitled to emble- 
ments who has terminated his estate by his own act. The right 
to remove crops may be given in any case by express contract, 
and in some states the subject is regulated by statute.” 4 

Things Severed from Land 

Things constituting realty such as fructus naturales and fix- 
tures may become personalty upon their severance from the 
land, if such is the intention of their owner. “Water; ice; metals; 
oil; gas; coal; natural or perennial products, including trees, rock, 
stone, and all other minerals; buildings and all other structures 
— in fact, all things, even the soil itself, which in their natural 
positions are parts of the land, may become personalty by sever- 
ance. Manure generally is part of the soil, but it may be made 
personal property by severance. In case parts of the land are sev- 
ered by accident, the rule is that the character of the property is 
not changed. Thus, trees blown down by the wind, or the fallen 
materials of a building destroyed by tempest or fire, remain real- 
ty. In the case of trees, however, it is held that the severance of 
them by one in possession, although having no right to sever 
them, or severance by even a trespasser, will change them into 
personal property. In order to change by severance real prop- 
erty into personal, the severance need not be an actual physical 
act, but may be constructive. For instance, trees and the like 
can be made personal property by conveying the land and re- 
serving the trees, or by the owner selling the trees as they stand 
on the land. Likewise, a house may he sold with the under- 
standing that it is to be removed. This is sufficient to make it 
personalty.”* 

Chattels Real and Personal 

Chattels are of two classes: (1) chattels real; and, (2) chat- 
tels personal. A chattel real is an estate in land less than free- 
hold; all other forms of personal property are chattels personal. 
The most important chattel real is the estate for years, but as 

4 Burdick on Real Property, pp* 17- 5 Burdick on Real Property, pp. 19, 

19. 
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such an estate is not of indefinite duration it lacks one of the two 
essential qualities of realty. Chattels personal, on the other 
hand, generally lack both the essential qualities of realty in that 
they are not immovable and are not of indeterminate duration. 

Chattels personal are the most typical. Lacking the substan- 
tial character of real property they could not be held by tenure 
under the feudal system. However, chattels real also lacked the 
characteristic permanence of realty and did not come under the 
operation of the feudal rules which related to real property. 


Chattels Personal; Classification 

Chattels personal are classified as: (1) choses (things) in 
possession; and, (2) choses in action. According to Blackstone, 
“property in chattels personal may either be in possession, which 
is where a man has not only the right to enjoy, but has the actual 
enjoyment of the thing; or in action, where a man has only a 
bare right, without any occupation or enjoyment.” 6 

Chattels personal are also classified according to the tangibili- 
ty of the objects of personal property rights as: (1) corporeal; 
or, (2) incorporeal. Tangible objects of personal property rights 
are called corporeal chattels (choses in possession) . Intangible 
objects of personal property rights are called incorporeal chat- 
tels (choses in action). Thus, domestic animals, things severed 
from land, ships, furniture, clothing and the like, are choses in 
possession or corporeal chattels; whereas debts, shares of corpo- 
rate stock, bonds, patents and copyrights are examples of choses 
in action or incorporeal chattels. 7 Certain intangible personalty 
such as debts and shares of corporate stock may be evidenced by 
tangible things such as notes and certificates of stock, but they 
are classified as intangible by reason of the incorporeal quality 
of the rights they indicate. 

Choses in possession or corporeal chattels, and choses in action 
or incorporeal chattels, are further distinguishable as follows: 
(1) Choses in possession were transferable by mere delivery of 
possession at common law; choses in action were not. Choses in 
possession may be actually delivered; choses in action may be 
only symbolically delivered, (3) Choses in possession were sub- 


6 Browne’s Black stone’s Commen- 
taries, p. 347. 

7 However, the terms corporeal and 
incorporeal are also used to denote 
rights as well as the things in which 


they inhere. Thus, the right which 
an owner has in a tangible chattel is 
called “corporeal personalty’’ ; the 
right which an owner has in an in- 
tangible thing, “incorporeal personal- 
ty.” 
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ject to larceny at common law; choses in action were not. (4) 
The husband, at common law, took the choses in possession of the 
wife absolutely; whereas his rights to her choses in action were 
qualified. (5) Choses in possession survive their owners; choses 
in action may not. 

Ownership of Personalty 

The word “estate,” except in regard to chattels real, is not used 
to indicate the extent of a person’s interest in personalty. Chat- 
tels are owned, not held of a superior, although they can of 
course be rented or bailed and hence a chattel can be in the law- 
ful possession of one not its owner. However, the interests which 
a person may have in personalty are closely analogous to those 
which may be held in realty and the terms used to indicate the 
different quantities and qualities of ownership are the same as 
those applied to estates in land. Thus, under modern law, in- 
terests in personalty may be: (1) present or future, and future 
interests in chattels are subject to the rule against perpetuities; 
(2) several, joint, or in common; (3) for life, for years, or at 
will; and, (4) absolute or conditional. 

Titles to Chattels; Classification 

In the law of personal property as well as in that of realty, the 
term “title” is used in two senses: (1) to denote the manner 
in which ownership is acquired; or, (2) the manner in which own- 
ership is held. Ownership of chattels may be acquired, and title 
to them held, in four general ways: (a) by original acquisition; 
(b) by operation of law; (c) by legal process; (d) by act of per- 
sons. 

Some; By Original Acquisition 

Title by original acquisition is subdivided into: (1) title by oc- 
cupancy; (2) title by accession; and, (3) title by creation. Title 
by occupancy subdivides, in turn, into: (a) title by capture, of 
chattels taken in war; (b) title by finding, of lost chattels; (c) 
title by reclamation, of abandoned chattels; and (d) title by 
taking, of animals ferae naturae. Title by capture, at common 
law, vested in the taker of a chattel, whether by national au- 
thority or by voluntary, individual action, but in modern times 
title to chattels taken during war usually vests in the nation, 
and individual captors obtain whatever compensation or reward 
as may be provided by statute. Title by finding may vest in the 
discoverer of a lost chattel who reduces It to his possession, when 

Smith El.Law 2d— 15 
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the former owner abandons any intention to reclaim, or when the 
running of the statute of limitations would bar the former owner 
from recovering the chattel by action. An abandoned chattel is 
one the possession of which has been relinquished by its former 
owner without any intention of reclaiming it; therefore, title by 
reclamation is that which is held by one who first reduces to pos- 
session an abandoned chattel. The term “title by occupancy" is 
also used to denote that which is held by one who first reduces 
animals ferae naturae (or wild animals) to his possession. 

Title by accession, the second subdivision of title by original 
acquisition, is analogous to title by accretion in the law of. real 
property. Thus, title by accession is that which is held by the 
owner of a chattel in the products of, and additions to, his chat- 
tel; whether such increase is produced naturally or added artifi- 
cially. Title by accession also includes that which is held by the 
owner of land in chattels annexed to his premises in such ways as 
to have become fixtures. Under this doctrine, the owner of a fe- 
male animal is entitled to her offspring; and the owner of an in- 
animate chattel is entitled to things, added thereto in such ways 
that the things added become integral parts of the original. 
Thus, if A has his automobile painted by B, the latter furnishing 
the material, A gets title to the paint as it is applied. 

Title by confusion, often classified as one mode of accession, is 
distinguishable. Generally, accessions consist of additions to 
chattels of different goods or parts, whereas confusion, in law, 
is the result of similar goods being mixed. For example, if grain, 
logs, or cattle are so intermingled that their separate owners 
cannot identify them, the chattels are “confused.” In this type 
of situation the rule is that if a person willfully and fraudulently 
intermingles his goods with goods of different quality belonging 
to another, and the different goods cannot be distinguished, the 
innocent owner acquires title to the whole. Hence, title by con- 
fusion. 

Title by creation, (also called “title by intellectual labor"), the 
third subdivision of title by original acquisition, is that which is 
held by one who first produces a thing. For example, a person 
who conceives of and produces a novel mechanical device, or a 
design, or a person who originates and writes a literary or musi- 
cal composition, holds title to his product by creation and he may 
obtain protection thereof by patent or copyright. 

Same; By Operation of Law 

Title by operation of law subdivides into: (1) title by forfeit- 
ure; (2) title by succession; (3) title by marriage; (4) title by ad- 
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verse possession; (5) title by judgment; and, (6) title by bank- 
ruptcy. Title by forfeiture is that which is held by. the govern- 
ment, a corporation, or a private individual, as the case may be, 
by reason of the former owner’s loss of title as a punishment for 
crime, or penalty for a tort or breach of contract. Title by suc- 
cession is that which is acquired and held by the government or 
an individual after the death of the previous owner. 8 Title by 
marriage is that which is acquired by virtue of marital status.® 
Title by adverse possession is that which is acquired in a chattel 
by one who has possessed it adversely for a certain time. Such ti- 
de results by reason of the effect of statutes of limitation restrict- 
ing the period in which suits may be instituted after causes of ac- 
tion arise. Thus, when the period in which an action may be 
brought for the recovery of a chattel has expired, the effect is to 
vest title to the chattel in the person who. has possessed it adverse- 
ly to the rights of the owner for the specified period. The req- 
uisite elements are usually similar to those necessary for the ob- 
taining of a title to land by adverse possession, although the pe- 
riod of holding required in the case of chattels is generally less 
than that required in the case of realty. Title by judgment is that 
which is acquired by a converter or trespasser against whom the 
former owner has recovered judgment for the value of the chattel 
taken. However, in most jurisdictions it is held that such a title 
does not vest until the judgment is paid. For example, where D 
wrongfully appropriates a chattel belonging to P , and P, instead 
of suing to recover the thing itself, elects to bring action for its 
value and recovers judgment against D, title to the chattel vests 
in D when the amount of P’s judgment is paid to him. Title by 
bankruptcy is that which vests, by operation of law, in the trus- 
tee, and is to what chattels of the bankrupt as are not exempt. 
Such title vests as of the time of the filing of the petition in bank- 
ruptcy. 

Same; By Legal Process 

Title by legal process may be subdivided into: (1) title by pre- 
rogative; (2) title by execution; and, (3) title by judicial decree. 
The first, title by prerogative, is that form of title to personalty 
which is acquired and held by the state through the exercise of 
its sovereign powers. It is the counterpart of title by eminent 
domain. For example, that title which the government holds in 
tax proceeds collected for its support is by prerogative. Title 

8 This title is discussed in the nest 9 This subject is discussed in § 64, 
chapter. su P ra - 
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by execution is that title which is acquired and held by one who 
purchases personalty sold to satisfy the judgment of a court of 
law. Title by judicial decree, on the other hand, is that which is 
acquired and held by virtue of a sale ordered by a court in the 
exercise of equity power. For example, where a chattel is or- 
dered by a court to be sold, in a proceeding brought to foreclose 
a chattel lien or mortgage, the title the purchaser acquires is 
title by judicial decree. Interests in chattels may thus be acquir- 
ed by execution and by judicial decree, as well as interests in 
realty. 

Same; By Act of Persons 

Title by act of persons may result in three general ways: (11 
by testament; (2) by gift; (3) by sale. Title by testament is that 
which is acquired and held by a legatee under the will of his de- 
ceased testator. Title by gift is that which is acquired and held 
by a transfer of the property in goods from one called the donor 
to one called the donee without the payment of any considera- 
tion or price being required of the donee. Generally, in order to 
effect a valid gift, the following three requisites must be satisfied: 
(a) the donor must intend to transfer his title in the goods to the 
donee; (b) possession of the chattel which is the subject of the 
gift must be delivered to the donee; and, (c) the donee must ac- 
cept the gift. There are two kinds of gifts, but both are govern- 
ed by this formula. The two kinds are: (1) gifts inter vivos; 
and, (2) gifts causa mortis. The former, gifts inter vivos, are 
present, absolute gifts between living persons. Gifts causa mor- 
tis, on the other hand, are gifts made by donors in contempla- 
tion of death which they believe to be imminent. The principal 
distinction between the two kinds of gifts is that a gift inter vivos 
vests an absolute title in the donee which cannot thereafter be 
revoked by the donor; whereas the donor of a gift causa mortis 
may revoke the gift at any time before his death, and a gift 
causa mortis is revoked ipso facto if the donor does not die from 
the cause he had in mind when the gift was made. In other 
words, a gift causa mortis does not become absolute until the 
donor dies from the cause contemplated when the gift was made, 
and without revoking it. The courts are not agreed as to wheth- 
er the donor’s death is a condition precedent or a condition sub- 
sequent as to the donee’s title in the case of a gift causa mortis. 
That is to say, there is some conflict as to whether the donor’s 
death is a condition precedent to the vesting of title in the donee, 
or whether title vests in the donee when the gift is made, but 
subject to being defeated if the donor subsequently revokes the 


SALES 


229 


§ 73 

gift or does not die from the danger anticipated. However, in 
most states the rule is that title vests in the donee immediately, 
subject to defeasance upon revocation or recovery by the donor, 

SALES 

73. A sale of goods is an agreement whereby the seller transfers 
the property in goods to the buyer for a consideration called 
.the price. 

This definition is contained in the Uniform Sales Act, a codifi- 
cation of the law governing sales transactions approved by the 
Commissioners on Uniform State Laws in 1906. 10 Among oth- 
er definitions of fundamental terms also contained in the Act 11 
are the following: (1) “Seller” means a person who sells or 
agrees to sell goods, or any legal successor 'in the interest of such 
person. (2) “Property” means the general property in goods, 
and not merely a special property. (3) “Goods” include all chat- 
tels personal other than things in action and money. The term 
includes emblements, industrial growing crops, and things attach- 
ed to or forming part of the land which are agreed to be severed 
before sale or under the contract of sale. (4) “Buyer” means 
a person who buys or agrees to buy goods or any legal successor 
in interest of such person. In regard to “price,” the Act 13 pro- 
vides that: “(1) The price may be fixed by the contract, or 
may be left to be fixed in such manner as may be agreed, or it 
may be determined by the course of dealing between the parties. 

(2) The price may be made payable in any personal property. 

(3) Where transferring or promising to transfer any interest 
in real estate constitutes the whole or part of the consideration 
for transferring or for promising to transfer the property in 
goods, this act shall not apply. (4) Where the price is not de- 
termined in accordance with the foregoing provisions the buyer 
must pay a reasonable price. What is a reasonable price is a 
question of fact dependent on the circumstances of each particu- 
lar case.” 

Contract to Sell 

A contract to sell goods is a contract whereby the seller agrees 
to transfer the property in goods to the buyer for a consideration 

io Section 1(2), The various juris- called the Sale of Goods Act, adopted 
dictions in which this act has been in 1893. 
adopted are listed in the appendix. 

The common law of sales has also 
been codified in England by a statute 


il Section 76. 
is Section 9. 
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called the price. “A contract to sell differs from a sale in that 
the property is not passed by the agreement at the time of the 
bargain but instead the seller assumes a contractual obligation 
to make the transfer of the property and the buyer assumes a 
contractual obligation to accept such transfer at a future time. 
* * * The one is a present transfer of the property. The oth- 
er is a contractual undertaking to make and accept such transfer 
in the future. The difference in legal consequences between 
sales on the one hand and contracts to sell on the other is tremen- 
dous. Thus, if the transaction is a sale, the goods already belong 
to the buyer, with all the advantages and risks which such owner- 
ship involves. If the seller refuses to deliver the goods, the buyer 
may take them through legal process. [Act, § 66.] If the goods 
are accidentally destroyed or deteriorated, the loss falls on the 
buyer as owner. [Act, § 22.] He is liable for the purchase 
price, if it has not already been paid, irrespective of what hap- 
pens thereafter to the goods. [Act, § 63.] He is entitled to 
their increase in value, should that happen, irrespective of wheth- 
er he has yet paid. If it is a contract to sell, on the other hand, 
the legal incidents of ownership still fall on the seller. Thus, the 
accidental loss or deterioration of the goods prevents his perform- 
ing the contract to sell and precludes his recovering the purchase 
price. [Act, § 8.] The contract seller as owner of goods can 
transfer them to another, or keep them for himself, and in ordi- 
nary cases the contract buyer's only remedy is an action for dam- 
ages for breach of contract.” 13 

Distinctive and Requisite Elements of Sales 

The elements which generally distinguish a sale of chattels or 
goods from other transactions are: (1) a sale transfers the 
general property interest in the goods; and, (2) the transfer Is 
for a price paid or promised. If either of these elements is lack- 
ing the transaction is not a sale. However, since sales transac- 
tions are agreements for a consideration, whether they be pres- 
ent transfers or contracts to transfer in the future, the ordinary 
rules which govern the formation of contractual relations apply 
to sales and contracts to sell. Accordingly, in order to have a 
sales transaction it must appear that there was an offer which 
was made by one of the parties and which was accepted by the 
other party. Their minds must have met. They must have 
agreed. 


13 Void on Sales, (hereinafter eit-' 
ed “Void”) p. 6, 
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Capacity of Buyers and Sellers 

The Uniform Sales Act 14 provides that the capacity of persons 
to buy and sell shall be regulated by “the general law concern- 
ing capacity to contract, and to transfer and acquire property.” 
But, “where necessaries are sold and delivered to an infant, or to 
a person who by reason of mental incapacity or drunkenness is 
incompetent to contract, he must pay a reasonable price there- 
for.” The term “necessaries” is defined to mean, “goods suitable 
to the condition in life of such infant or other person, and to his 
actual requirements at the time of delivery.” 

Formalities; Statute of Frauds 

In the absence of special statutory requirements no particular 
form is necessary for a sale or contract to sell, as the Sales Act 15 
provides that “subject to the provisions of this act and of any 
statute in that behalf, a contract to sell or a sale may be made 
in writing (either with or without sale) , or by word of mouth, or 
partly in writing and partly by word of mouth, or may be in- 
ferred from the conduct of the parties.” However, the provi- 
sion of the old English Statute of Frauds 16 applicable to sales of 
chattels has been substantially re-enacted by the Uniform Sales 
Act. 11 This section reads, “(1) A contract to sell, or a sale of 
any goods or choses in action of the value of five hundred dol- 
lars or upward, 18 shall not be enforceable by action unless the 
buyer shall accept part of the goods or choses in action so con- 
tracted to be sold, or sold, and actually receive the same, or give 
something in earnest to bind the contract, or in part payment, or 
unless some note or memorandum in writing of the contract or 
sale be signed by the party to be charged or his agent in that 
behalf. (2) The provisions of this section apply to every such 
contract or sale notwithstanding that the goods may be intended 
to be delivered at some future time or may not at the time of 
such contract or sale be actually made, procured, or provided, or 
fit or ready for delivery, or some act may be requisite for the 
making or completing thereof, or rendering the same fit for de- 
livery; but if the goods are to be manufactured by the seller es- 
pecially for the buyer and are not suitable for sale to others 
in the ordinary course of the seller’s business, the provisions 

14 Section 2. i t Section 4. 

is This provision has not been 

is Section 3. adopted verbatim in all states, how- 

ever, and the amount fixed in the 
statutes of the different states varies. 


ic 20 Car. II, e. 3, § 17, 1676. 
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of this section shall not apply. (3) There is an acceptance of 
goods within the meaning of this section when the buyer, either 
before or after the delivery of the goods, expresses by word or 
conduct his assent to becoming the owner of those specific 
goods.” Failure to comply with the provisions of this section, 
is usually held “not to render the transaction void, but merely to 
prevent its enforcement by action.” 1 * 

Risk of Loss 

Concerning risk of loss the Sales Act 80 provides: “Unless oth- 
erwise agreed, the goods remain at the seller’s risk until the prop- 
erty therein is transferred to the buyer, but when the property 
therein is transferred to the buyer the goods are at the buyer’s 
risk whether delivery has been made or not, except that: (a) 
Where delivery of the goods has been made to the buyer, or to a 
bailee for the buyer, in pursuance of the contract and the prop- 
erty in the goods has been retained by the seller merely to secure 
performance by the buyer of his obligations under the contract, 
the goods are at the buyer’s risk from the time of such delivery, 
(b) Where delivery has been delayed through the fault of either 
buyer or seller the goods are at the risk of the party in fault as 
regards any loss which might not have occurred but for such- 
default.” 

Transfer of Property as Between Seller and Buyer 

Under the Sales Act,* 1 where there is a contract to sell unascer- 
tained goods, no property in the goods is transferred to the buy- 
er until the goods are ascertained. Where there is a contract to 
sell specific or ascertained goods, 23 the property in them is trans- 
ferred to the buyer at such time as the parties to the contract 
intend it to be transferred, and the Act provides that “for the pur- 
pose of ascertaining the intention of the parties, regard shall be 
had to the terms of the contract, the conduct of the parties, us- 
ages of trade and the circumstances of the case.” 33 Further, the 
Act 24 provides that, “unless a different intention appears, the fol- 
lowing are rules for ascertaining the intention of the parties as to 
the time at which the property in the goods is to pass to the buy- 

1B Void, § 22, p, 4S. “goods identified and agreed upon at 

the time a contract to sell or a sale 

SO Section 22. is n, a( ] e n.S.A. g 76(1). 

si Section 17. • 83 u.S.A. g IS. 

£3 The term “specific goods,” means ** Section 1&. 


§ 73 


sai.es 


233 


er: Rule 1. Where there is an unconditional contract to sell spe- 
cific goods, in a deliverable state, 38 the property in the goods pass- 
es to the buyer when the contract is made and it is immaterial 
whether the time of payment, or the time of delivery, or both, be 
postponed. Rule 2. Where there is a contract to sell specific 
goods and the seller is bound to do something to the goods, 
for the purpose of putting them into a deliverable state, the 
property does not pass until such thing be done. Rule 3. (1) 

When goods are delivered to the buyer ‘on sale or return,’ or 
on other terms indicating an intention to make a present sale, 
but to give the buyer an option to return the goods instead of 
paying the price, the property passes to the buyer on deliv- 
ery, but he may revest the property in the seller by returning 
or tendering the goods within the time fixed in the contract, 
or, if no time has been fixed, within a reasonable time. (2) 
When goods are delivered to the buyer on approval or on trial 
or on satisfaction, or other similar terms, the property there- 
in passes to the buyer — (a) When he signifies his approval 
or acceptance to the seller or does any other act adopting the 
transaction; (b) If he does not signify his approval or accept- 
ance to the seller, but retains the goods without giving notice 
of rejection, then if a time has been fixed for the return of the 
goods, on the expiration of such time, and if no time has been 
fixed, on the expiration of a reasonable time. What is a reason- 
able time is a question of fact. Rule 4. (1) Where there is a 

contract to sell unascertained or future goods 30 by description, 
and goods of that description and in a deliverable state are uncon- 
ditionally appropriated to the contract, either by the seller with 
the assent of the buyer, or by the buyer with the assent of the 
seller, the property in the goods thereupon passes to the buyer. 
Such assent may be expressed or implied, and may be given ei- 
ther before or after the appropriation is made. (2) Where, in 
pursuance of a contract to sell, the seller delivers the goods to the 
buyer, or to a carrier or other bailee (whether named by the 
buyer or not) for the purpose of transmission to or holding for 
the buyer, he is presumed to have unconditionally appropriated 
the goods to the contract, except in the cases provided for in 
the next rule and in section 20. This presumption is applicable, 


as (Goods are In a “deliverable 
state” within the meaning of the 
Sales Act, “when they are in such a 
state that the buyer would, under 
the contract, he bound to take deliv- 
ery of them.” U.S.A* § 70(4)-) 


ss {The term “future goods,” means 
“goods to he manufactured or acquir- 
ed by the seller after the making of 
the contract of sale,” U.S,A, § 70(1)0 
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although by the terms of the contract, the buyer is to pay the 
price before receiving delivery of the goods, and the goods are 
marked with the words ‘collect on delivery’ or their equivalents. 383 
Rule 5. If the contract to sell requires the seller to deliver the 
goods to the buyer, or at a particular place, or to pay the freight 
or cost of transportation to the buyer, or to a particular place, 
the property* does not pass until the goods have been delivered 
to the buyer or reached the place agreed upon.” 37 


(Section 20 Of the Act reads: 
"(1) Where there Is a contract to sell 
specific goods, or where goods are 
subsequently appropriated to the con- 
tract, the seller may, by the terms of 
the contract or appropriation, reserve 
the right of possession or property in 
the goods until certain conditions 
have been fulfilled. The right of pos- 
session or property may be thus re- 
served notwithstanding the delivery 
of the goods to the buyer or to a car- 
rier or other bailee for the purpose of 
transmission to the buyer. (2) 
Where goods are shipped, and by the 
bill of lading the goods are deliver- 
able to the seller or his agent, or to 
the order of the seller or his agent, 
the seller thereby reserves the proper- 
ty in the goods. But if, except for 
the form of the bill of lading, the 
property would have passed to the 
buyer on shipment of the goods, the 
seller’s property in the goods shall 
be deemed to be only for the purpose 
of securing performance by the buyer 
of his obligations under the contract. 
(3) Where goods are shipped, and by 
rhe bill of lading the goods are de- 
liverable to the order of the buyer or 
of his agent, the seller thereby re- 
serves a right to the possession of the 
goods as against the buyer. (4) 
Where the seller of goods draws on 
the buyer for the price and transmits 
the bill of exchange and bill of lading 
together to the buyer to secure ac- 
ceptance or payment of the bill of ex- 
change, the buyer is bound to return 


the bill of lading if he does not honor 
the bill of exchange, and if he wrong- 
fully retains the bill of lading he ac- 
quires no added right thereby. If, 
however, the bill of lading provides 
that the goods are deliverable to the 
buyer or to the order of the buyer, or 
is indorsed in blank, or to the buyer by 
the consignee named therein, one who 
purchases in good faith, for value, the 
bill of lading, or goods from tlie buy- 
er will obtain the property in the 
goods, although the bill of exchange 
has not been' honored, provided that 
such purchaser has received delivery 
of the bill of lading indorsed by the 
consignee named therein, or of the 
goods, without notice of the facts 
making the transfer wrongful, 11 ) 

27 In regard to delivery, § 43(1) of 
the Act provides: “(1) Whether it is 
for the buyer to take possession of 
the goods or for the seller to send 
them to the buyer is a question de- 
pending in each case on the contract, 
express or implied, between the par- 
ties. Apart from any such contract, 
express or implied, or usage of trade 
to the contrary, the place of delivery 
is the seller’s place of business if lie 
have one, and if not his residence: 
hut in case of a contract to sell or a 
sale of specific goods, which to the 
knowledge of the parties when the 
contract or the sale w T as made were 
in some other place, then that place 
is the place of delivery,” 
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Auction safes 

In regard to sales by auction the Act 38 provides: “ (1) Where 
goods are put up for sale by auction in lots, each lot is the sub- 
ject of a separate contract of sale. (2) _ A sale by auction is com- 
plete when the auctioneer announces its completion by th 
of the hammer, or in other customary manner. Until an- 
nouncement is made, any bidder may retract his bid; and theauc- 
tioneer may withdraw the goods from sale unless the auctionhas 
been announced to be without reserve. (3) A right to bid may 
be reserved expressly by or on behalf of the seller. (4) 
notice has not been given that a sale by auction is sobjec o 
right to bid on behalf of the seller, it shall not be lawful for the 
seller to bid himself or to employ or induce any person to bid at 
such sale on his behalf, or for the auctioneer to employ or in- 
duce any person to bid at such sale on behalf of the seller or 
knowingly to take any bid from the seller or any person l employ- 
ed by him. Any sale contravening this rule may be treated a 
fraudulent by the buyer.” On the other hand, 
among purchasers at auction sales not to bid agains ea 
are fraudulent as regards the seller.” 39 

Conditional sales 

A conditional sale is defined in the Uniform Conditional Sales 
Act® as* “(1) any contract for the sale of goods under which 
possession is delivered to the buyer and the property m the goods 
is to vest in the buyer at a subsequent time upon the payment of 
part or all of the price, or upon the performance of any other 
condition or the happening of any contingency; or (2) any con- 
tract for the bailment or leasing of goods by which the bailee or 
lessee contracts to pay as compensation a sum substantially 
equivalent to the value of the goods, and by which it is agreed 
that the bailee or lessee is bound to become, or has the option of 
becoming the owner of such goods upon full compliance with the 
terms of the contract.” 

The Uniform Act 31 provides that a conditional sale contract or 
coov shall be filed in the office of a designated official of the po- 
litical unit in which the goods are first kept for use by the buyer 
after the sale; and that “every provision in a conditional sale re- 

as Section 21, 

2* Void, § 69(b), p. ITT. 

33 Section 1. The jurisdictions 
which have adopted this act are list- 


ed in the appendix. In other juris- 
dictions, the theories and laws relat- 
ing to conditional sales vary, 

31 Section 6. 
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serving property in the seller shall be void as to any purchaser 
from or creditor of the buyer, who, without notice of such pro- 
vision, purchases the goods or acquires by attachment or levy a 
lien upon them, before the contract or a copy thereof shall be 
filed.” 38 

After the delivery of the goods to the buyer, and prior to any 
default on his part, the risk of injury and loss rests upon the 
buyer. However, any increase of the goods is subject to the same 
conditions as the original goods and consequently an increase will 
accrue to the buyer upon performance of the conditions by him. 

Generally it may be said that under a conditional sales contract 
the buyer, until his default or performance, is regarded as the 
owner of the goods for all practical purposes. However, it may 
also generally be said that both the buyer and seller are regard- 
ed as having insurable and transferable interests in the goods 
until the buyer defaults or performs. Upon performance of the 
conditions by the buyer, the complete property in the goods vests 
in him and the interest of the seller is terminated. 

Upon default of the buyer, the Uniform Conditional Sales Act 
allows the seller to retake possession of the goods, but if the seller 
has not given the buyer at least a twenty-day notice of his inten- 
tion to retake the buyer is permitted ten days in which he may 
redeem the goods by payment of the amount due and the ex- 
penses of the retaking, unless the goods are of a perishable na- 
ture and would be substantially injured or destroyed if kept for 
ten days. 33 However, in case the buyer has paid at least fifty 
percent of the price, or if the buyer makes a proper demand in 
case he has not paid fifty percent of the price, the seller must re- 
sell the goods at public auction, 3 '* The seller may also voluntarily 
resell the goods for the account of the buyer in cases where a' 
resale is not compulsory. 3 ® The proceeds of the resale are ap- 
plied: (1) to the payment of the expenses thereof; (2) to the 
payment of the expenses of retaking, keeping and storing the 
goods, and, (3) to the satisfaction of the balance due under 
the contract. 36 Any sum remaining after the satisfaction of 
such claims must be paid to the buyer; but, if the proceeds of the 
resale are not sufficient to defray the expenses thereof, and al- 
so the expenses of retaking, keeping and storing the goods, and 
the balance due upon the purchase price, the seller may recover 

36 U.C.S.A. § 20. 


38 Section 5. 

33 See U.C.S.A. §g 16-18, 

34 See U.C.S.A. g 19. 


36 See U.C.S.A. § 21, 
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the deficiency from the buyer, or from anyone who has succeeded 
to the obligations of the buyer. 37 

If the seller fails to comply with the provisions relating to re- 
demption by the buyer and resales, after he has retaken the 
goods, the buyer may recover from the seller his actual damages, 
if any, and in no event less than one-fourth of the sum of all 
payments which have been made under the contract, with in- 
terest; 38 but otherwise, if no resale is required or made, the sell- 
er may retain the goods as his own property, after a proper re- 
taking, without obligation to account to the buyer, and the buyer 
is discharged of all obligation. 39 

Concerning the rights of the seller, the Uniform Conditional 
Sales Act 40 further provides that neither the bringing of an ac- 
tion by the seller for the recovery of the whole or any part of 
the price, nor the recovery of judgment in such action, nor the 
collection of a portion of the price, shall be deemed inconsistent 
with a later retaking of the goods; but such right of retaking 
shall not be exercised by the seller after he has collected the en- 
tire price, or after he has claimed a lien upon the goods, or attach- 
ed them, or levied upon them as the goods of the buyer. 


Chattel mortgages 

Chattel mortgages and conditional sales are, of course, dis- 
tinct. “In the first place, a chattel mortgage is a conveyance 
from the mortgagor to the mortgagee of a property interest as 
security for a debt owing. The conditional sale is not a convey- 
ance from the buyer to the seller at all, but is a conveyance from 
the seller to the buyer of a limited property interest less than 
complete unincumbered ownership. In a chattel mortgage the 
mortgagee’s security interest is conveyed to him by the mortga- 
gor; in a conditional sale the conditional seller’s security interest 
is reserved in himself, while he conveys to the buyer the bene- 
ficial ownership in the goods. In the second place, the mortga- 
gor is a borrower while the mortgagee is a lender.” 41 

As in the case of mortgages of land, there are two theories of 
chattel mortgages which prevail in the United States. Under the 
common-law or title theory, a mortgage is regarded as a present 
transfer of the property in goods from the mortgagor-borrower 

37 U.C.S.A. § 22. 40 Section 24 

3« U.C.S.A. | 25. 4i void, p. 310. 

»9 U.C.S.A. § 23. 
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to the mortgagee-lender, subject to defeasance upon the mortga- 
gor’s performance of the conditions. Under the equitable or lien 
theory, a chattel mortgage is regarded as giving the mortgagee a 
lien on the goods which may ripen into ownership upon default 
by the mortgagor. Also, as in the case of realty mortgages, the 
mortgagor of a chattel is generally allowed, by equity or statute, 
opportunity to redeem the chattel within a certain period after 
his default, upon payment of the amount due and the mortgagee’s 
expenses. However, the period in which- a mortgagor may re- 
deem a chattel is usually much shorter than the period allowed 
for the redemption of land. 

Statutes similar to those applicable to conditional sales, gener- 
ally require that a chattel mortgage be filed in some public of- 
fice in order for it to be valid against subsequent purchasers and 
incumbrancers of the goods, and creditors of the mortgagor who 
subsequently attach the goods; unless such persons have actual 
notice of the mortgage, or unless the mortgagee is in possession. 


BAILMENTS 

74. A bailment is the relation created through the transfer of the 
possession of goods or chattels, by a person called the bailor 
to a person called the bailee, without a transfer of owner- 
ship, for the accomplishment of a certain purpose, where- 
upon the goods or chattels are to be dealt with according 
to the instructions of the bailor. 12 

The chief characteristics of a bailment are: (1) the subject- 
matter must be personalty; (2) there must be a delivery, actual 
or constructive, of the goods; and, (3) there must be an express 
or implied acceptance by the bailee of the goods constituting the 
subject-matter of the bailment. “While in the overwhelming ma- 
jority of instances the bailment relation is founded on the mu- 
tual agreement of both the bailor and bailee, in exceptional cases 
bailments may exist without such an agreement. One may be- 
come a constructive bailee in the absence of any contract between 
the parties. It is not essential that the bailee should have ob- 
tained possession by the consent of the owner, or even with the 
intention of holding the goods as a bailee. But, in many cases, 
the law, from considerations of public policy, imposes the liabil- 
ity of a bailee upon one who has, without private agreement, 

48 Dobie on Bailments and Carriers 
(hereinafter cited ‘'Dobie”) $ 1, p. 1. 


BAILMENTS 


239 


§ 74 

come into possession of the goods of another. Thus, the finder 
of lost goods, who takes them into his possession, becomes a 
bailee of the goods. A sheriff, levying on the goods of the debtor 
and tailing possession of them, is also a bailee.” 43 

A bailment may be terminated by “1. Act of the parties: (a) 
By full performance of the bailment purpose or expiration of the 
time for which the bailment was created, (b) By mutual con- 
sent of the parties in all cases, and in some bailments at the op- 
tion of one of the parties, (c) By the bailee’s wrong, at the op- 
tion of the bailor, 2. By operation of law: (a) By death of 
] jailor or bailee, in some instances, (b) By change of legal status 
of the parties, in some cases, (c) By destruction of the bailed 
goods.” 14 

A bailment is distinct from a sale in that under a sale owner- 
ship or title must be conveyed while possession either may or 
may not pass, whereas under a bailment ownership must not he 
conveyed but possession must pass. 

As classified in Roman law, bailments were of six kinds: (a) 
Depositum, a bailment of goods for mere custody, without recom- 
pense. (b) Mandatum, a bailment of goods for the purpose of 
having some more or less active services performed about them 
by the bailee without recompense, (c) Commodatum, a gratui- 
tous bailment of goods for use by the bailee, (d) Mutuum, a de- 
livery of goods involving not the return of the identical goods 
bailed, but their replacement by other goods of the same kind. 45 
(e) Pignus, pledge, or pawn, a bailment of goods as security for 
some debt or engagement, accompanied by a power of sale in 
rasp of default, (f) A locatio, or hiring, a bailment for reward. 
And locatios were subdivided as follows: (1) Locatio rei, or the 
hired use of a thing. (2) Locatio operis, or hired services about 
a thing. The latter included: (i) Locatio operis faciendi, or hir- 
ed work and labor about a thing, (ii) Locatio custodiae, or hir- 
ed custody of a thing, (iii) Locatio operis mercium vehendar- 
um, or hired transportation of a thing. 4 ® 

The rights and liabilities of the parties to a bailment depend 
primarily upon which party the bailment is intended to benefit, 
hence the greater the benefit to the bailee, the greater his respon- 
sibility and liability. “Bailments may therefore be divided into 

tion is regarded as a sale or ex- 
change, not a bailment. 


43 Dobie, p. 23* 

4 « Dobie, § 20, p. 44, 
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three classes: (a) Bailments for the bailor’s sole benefit, includ- 
ing (1) depositum, and (2) mandatum. (b) Bailments for the 
bailee’s sole benefit, including (1) commodatum. (c) Bailments 
for the mutual benefit of both bailor and bailee, including (1) 
pignus, and (2) locatio.” 47 

Lien of the Bailee 

Generally a bailee who performs services about a chattel has 
a lien thereon to secure payment of his compensation, but “the 
bailee’s lien for services about chattels is ordinarily a special 
lien, and not a general one. By a special lien is meant that it 
secures only the debt created by services about the specific goods 
upon which the lien is claimed. Such a lien does not cover debts 
for services on other goods besides those held under the lien.” 48 
Furthermore, at common law, the lien of a bailee merely entitles 
him to retain possession of the goods until the bailor performs his 
part of the agreement. “On default in payment by the bailor, the 
title to the goods did not vest in the bailee and become absolute at 
law, as in the case of the mortgage; nor did the bailee have (as 
has the pledgee) a power of sale as to the goods held under his 
lien.” 49 However, the power of sale could be given by special con- 
tract, and the bailee now has a statutory power of sale in practic- 
ally all of the states. 

Locatio operis bailments, or hired services about a thing, are 
sometimes classified as: (1) ordinary bailments; or, (2) extra- 
ordinary or exceptional bailments, the latter being those which in- 
volve (a) innkeepers; (b) common carriers; and, (c) the post 
office department 

Innkeepers 

An innkeeper is one who “holds himself out to the public to 
furnish either lodging alone, or lodging and some other form of 
entertainment, to transients for hire. This definition excludes: 
(a) Persons furnishing only occasional entertainment, (b) 
Keepers of mere restaurants and eating houses, (c) Keepers of 
boarding houses or lodging houses, (d) Sleeping car companies 
and steamship companies.” 00 A guest, on the other hand, is a 
transient who patronizes an inn with the consent of the innkeep- 
er. The relation of innkeeper and guest begins when the guest 
is accepted as such, and may be terminated: (a) by the innkeep- 


47 Dobie, § 5, p. 12. 

48 Dobie, p. 149. 


49 Dobie, p. 153. 

50 Dobie, § 90, p. 241. 
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er for the guest’s misconduct or default in payment of reasonable 
charges for his entertainment; and, (b) by the guest at any 
time, by signifying an intention to do so. 

The duties of an innkeeper primarily consist of: (1) the duty 
to receive guests; (2) the duty to care for the safety and com- 
fort of his guests; (3) the duty to care for the goods of his 
guests. And, at common law, by the weight of authority, an inn- 
keeper is liable as an insurer of the guest’s goods brought within 
the inn, unless the loss or damage is caused by an act of God, 
the public enemy, or a fault of the guest. This liability extends 
to all the goods of the guest brought within the inn except (a) 
goods for show or for sale; and, (b) goods retained in the exclu- 
sive custody of the guest. However, “the liability of the innkeep- 
er as to the goods of the guest may be limited: (a) By contract, 
(b) By statutes, which usually limit his liability: (1) In some 
states, for losses above a certain amount. (2) In a great many 
states, on his giving notice, for goods not delivered to the inn- 
keeper to be put in his safe.” 31 

To secure his proper compensation the innkeeper has a lien 
on all the property within the inn belonging to the guest. And, 
“since the innkeeper is compelled to receive even persons incom- 
petent to contract, such as married women and infants, his lien is 
valid in such cases. The lien is similar in its various legal inci- 
dents to other common-law liens; but the lien arises on goods 
brought to the inn by the guest, even though they are never 
actually delivered to the innkeeper, but are retained by the guest 
in his own possession. Even property which is exempt from exe- 
cution and attachment, if brought to the inn, is subject to the inn- 
keeper's lien. As a general rule, then, if the goods are brought 
to the inn and are owned by the guest, the innkeeper can detain 
them as security for his unpaid charges. In most of the states, 
provision is made by statute for the lien of the innkeeper.” BZ 
The innkeeper may waive his lien by voluntarily parting with the 
possession of the goods, or by any other conduct inconsistent 
with the continuance of the lien; and modern statutes generally 
permit the innkeeper to sell goods subject to his lien in satisfac- 
tion of his claim against the guest although at common law the 
innkeeper had no right to sell goods by virtue of his lien. 

Carriers 

A carrier is one who undertakes to transport goods or persons 
from one place to another. Carriers are either private or public. 

SI Dobie, § 98, p, 279. SZ Dobie, pp. 285, 286. 
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A private carrier is one who, without engaging in such business 
as a public employment, “undertakes by special contract to trans- 
port goods in particular instances from one place to another. 
* * * The private carrier of goods, making no public profes- 
sion, is an ordinary bailee, and subject to the same rules govern- 
ing other ordinary bailees. He is vested with no exceptional 
rights and incurs no extraordinary responsibilities.” 33 A com- 
mon carrier of goods, on the other hand, “is one who holds him- 
self out, in the exercise of a public calling, to carry goods for 
hire, for whomsoever may employ him.” 34 The most important 
liabilities imposed by law upon the common carrier of goods are: 
“(a) His duty to carry for all. (b) His duty to furnish equal 
facilities to all. (c) His liability for loss of, or damage to, the 
goods, (d) His liability for deviation and delay.” 30 Thus, the 
common carrier is an insurer of goods carried in that capacity 
against all loss or damage except that caused by: “(1) The act 
of God. (2) The public enemy. (3) The act of the shipper. (4) 
Public authority. (5) The inherent nature of the goods. Even 
when the loss is caused by one of the excepted perils against 
which the common carrier is not an insurer, he is nevertheless 
liable if he fails to use reasonable care either to avoid such peril 
or to minimize the loss after the goods are actually exposed to 
the peril.” 56 This extraordinary liability of the common carri- 
er attaches when the goods are delivered to and accepted by the 
carrier, and terminates, generally, when the transportation is 
completed and the goods are delivered to either the consignee or 
a connecting carrier in accordance with the terms of the contract. 

As for his rights, the common carrier of goods is entitled to a 
reasonable compensation for his services which he may demand 
in advance, and he has a lien for his proper charges on goods re- 
ceived from one who had authority to deliver them for transport- 
ation. At common law, a common carrier has no right to sell 
goods of shippers for the payment of his charges and to satisfy 
his lien but such a right is now conferred by statute in practical- 
ly all of the states. 

Post Office Department 

The post office department “is a carrier of the mail, but, being 
a branch of the government, is not liable for loss of, or injury to, 

53 Dobie, pp. 297, 29S. 65 Dobie, § 10S, p. 312. 
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the mail, occurring in its transmission.” 57 However, “to send- 
ers of mail, postmasters and other officials of the post office de- 
partment are individually liable for losses sustained * * * 

when such losses are due to: (1) Their own immediate negli- 
gence or misconduct. (2) Their negligence in either selecting 
subordinates or supervising their conduct. (3) The acts of their 
private servants, who are not agents of the government” 58 


PLEDGES 

75. A pledge or pawn is a bailment to secure the payment of a debt 
or the performance of an engagement, accompanied by a 
power of sale in case of default. 39 

A pledge is a special form of bailment, but in addition to those 
circumstances that are essential to any bailment, for the estab- 
lishment of a pledge there must be: (1) Mutual assent of the 
parties, as a pledge cannot be created by operation of law. (2) 
A debt or engagement secured. The pledgor need not be the ab- 
solute owner of the goods, and ordinarily a person can pledge, 
just as he can sell, any assignable Interest that he has in goods. 
Hence, “unless public policy or some statute forbids, any assign- 
able interest in personal property, corporeal or incorporeal, may 
be pledged.” 60 

The principal rights and duties of a pledgor, unless varied by 
special contract, are as follows: “(a) He impliedly warrants his 
title or interest, (b) His interest is assignable, (c) At common 
law, the pledgor’s interest seems not to have been subject to ju- 
dicial sale, but this is now changed in most states by statute, (d) 
He can sue third persons for injuries to the pledged goods, (e) 
He has a right to redeem the pledged goods, which continues until 
it is lost: (1) By a valid sale of the goods by the pledgee after 
the default of the pledgor. (2) By a subsequent release by the 
pledgor of his right of redemption, (3) By the running of the 
statute of limitations.” 31 

The rights and duties of the pledgee depend largely upon 
whether or not there has been a default by the pledgor; but, 
generally, his interest is assignable and he is deemed to have a 
special property in the goods which entitles him to the possession 

67 Dobie, § 150, p. 484. eo Dobie, § 73, p- 185. 

68 Dobie, § 151, p. 485. «1 Dobie, § 75, p. 197. 
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of them and which he can protect by appropriate action, although 
ordinarily he has no right to use the pledged goods. However, 
the pledgee can hold the profits and increase of the goods pledg- 
ed, but he must account for these to the pledgor; and the pledg- 
ee can charge the pledgor with expenses necessarily incurred as 
to the pledged goods. 

The pledgee must exercise ordinary care or diligence in caring 
for the goods pledged, and he must, on redemption by the pledg- 
or, “redeliver the identical things pledged, except in cases of cer- 
tificates of corporate stock.” 63 

Default of the pledgor in the debt or engagement secured “con- 
fers unique rights on the pledgee, who then becomes more than a 
mere bailee. The pledgee’s chief concern then becomes the real- 
ization of such debt or the performance of such engagement, and 
the methods of dealing with the pledged goods to encompass this 
end.” 63 Upon the pledgor’s default, the pledgee may; (a) Con- 
tinue to hold the pledged goods as security, without taking any 
other action, (b) Bring suit against the pledgor on the debt 
or undertaking secured, without in any way impairing his rights 
in the pledged goods, (c) The pledgee may sell the pledged 
goods: “(1) At common law, upon notice to the pledgor, (2) 
By a proceeding in equity, when his common-law right of sale is 
not clear, or is disputed, or when an accounting is necessary. (3) 
Under a power of sale given by the pledge contract. (4) Under 
a power of sale given by statute, which either may or may not 
take away the right to sell at common law or under the pledge 
contract, according to the language of the particular statute.” 64 

A pledge may be terminated by “1. Act of parties: (a) By 
performance of the obligation secured, or tender thereof, by the 
pledgor, (b) By valid sale of the pledged chattel by pledgee on 
pledgor’s default, (c) By consent of the pledgee, (d) By rede- 
livery of the pledged article to the pledgor, (e) By conversion 
or like wrong of the pledgee, at the pledgor’s option. 2. Opera- 
tion of law: (a) Destruction of the pledged .chattel.” 65 


esDobie, § S4, p* 222, 
§ 85, p, 225. 
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SUCCESSION 

76. In General. 

77. Intestacy. 

78. Testacy. 

79. Property passing by succession. 

IN GENERAL 

76. The law of succession is the law which regulates the disposi- 
tion of property after the death of the owner. 

This division of the law is divided into: (a) the law of testate 
succession; and, (b) the law of intestate succession. The form- 
er, testate succession, is that form of succession which is govern- 
ed by the last will of the deceased property owner. Intestate suc- 
cession, on the other hand, is that form of succession which, by 
reason of the absence of a last will of the deceased property own- 
er, is governed by the legal rules of descent and distribution. 

Terminology 

The Anglo-American law of succession is burdened with a com- 
plicated terminology which has resulted because of the peculiar- 
ities of its historical growth, and particularly because of the dis- 
tinction drawn between realty and personalty. Thus, the word 
“will” was formerly used in England only in connection with real 
property. If the disposition was of personal property, or if an 
executor only were appointed, the term “testament” was applied 
to the instrument or oral disposition. Often the same instrument 
would dispose of both real and personal property, and thus the 
term last will and testament” came into common use. However, 
the distinction between the two has disappeared and “will” is the 
expression used at the present time to describe dispositions of 
both sorts of property. 

When a person leaves a will he is said to have died “testate,” 
and the person leaving a will is referred to as the “testator,” al- 
though in the case of females the expression “testatrix” is often 
employed. Formerly, the expression “devisor” was used to de- 
note persons making wills of real property, and is still so used at 
times, but the term “testator” is commonly used to designate the 
maker of a will regardless of the nature of the property it dis- 
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poses of. The person to whom realty is given by a will is com- 
monly called a “devisee” and the disposition itself is denominated 
a “devise.” Money passing under a will is properly called a “leg- 
acy,” and the person to whom it is given is designated a “lega- 
tee.” The term “bequest,” however, includes any form of per- 
sonalty passing under a will, and hence is technically broader 
than “legacy.” Strictly speaking, “to devise” means to pass real- 
ty by testamentary act, whereas only personalty is “bequeathed.” 
However, the terms devise and bequest are used interchangeably 
without difference in legal effect. 

When a person, whether male or female, dies without leaving a 
will, he is called an “intestate,” and in such a case the law deter- 
mines the manner in which his property is divided. The persons 
entitled to an intestate’s realty are called his “heirs,” whereas 
those succeeding to his personalty are referred to as “distribu- 
tees,” or as “next of kin.” To a considerable extent, however, 
the term “heir” is now used to describe the successors of either 
the real and personal property of an intestate. Indeed, the word 
“heir,” in popular language, is used to describe any successor 
to the property of a decedent, whether the property passed un- 
der intestate laws or by virtue of a will. 

The intestate laws of a state are frequently called “statutes of 
descent and distribution,” the term “descent” being applied only 
to realty, which passes at once from the intestate to the heir up- 
on the former’s death; whereas personalty is said to be “distrib- 
uted” to the next of kin because title to it vests in the personal 
representative of the deceased, who allots the property among 
the persons entitled to it. In case of intestacy the personal rep- 
resentative is appointed by the court and is called the “adminis- 
trator,” and if an administrator commences to act and later dies 
or is removed his successor is called an “administrator de bonis 
non,” (of the goods not administered) commonly abbreviated “d. 
b.n.” 


" Executor ” and “ Administrator 17 

A person who is named by a testator as the one to have charge 
of the matter of the distribution of his personalty is called the 
“executor.” He may have certain powers with reference to the 
realty also, either by virtue of the terms of the will or some stat- 
utory provision. In case the testator nominates no executor, or 
if for any reason the person nominated does not act, the court 
will name some one to perform the same functions. Such a per- 
son is called an “administrator cum testamento annexo,” (with 
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the will annexed) , commonly abbreviated “c.ta.” If an executor 
dies or is otherwise removed after partially completing the mat- 
ters of administration a successor must be appointed to complete 
the matter of administration and he is called an “administrator 
c.t.a., d.b.n.” The same cumbersome title would apply to one 
who succeeded to the duties of an administrator c.t.a. In case 
a personal representative is a female, the terms “executrix” and 
“administratrix” are often applied. 

“Probate” and Administration ” 

The word “probate” is used to denote the act of proving a will 
oefore a suitable court, together with the approbation thereof by 
that tribunal. In popular language “probate" sometimes indi- 
cates the whole process of “administration” which properly sig- 
nifies the personal representative’s collection of the assets, pay- 
ment of the debts, and distribution of the proceeds of a decedent’s 
estate under supervision of the appropriate court. Technically, 
probate refers only to the judicial act of approving the will after 
due proof thereof, whereas administration refers equally to the 
subsequent proceedings in testate estates and to the entire series 
of acts in case of intestacy. In general, administration applies 
only to the personal property as land ordinarily passes directly 
to the heir without intervention of the personal representative. 1 

INTESTACY 

77. The laws of intestacy are those which govern the succession 
of the property of a person who dies without leaving a 
valid will. 

English History; Realty 

The history of the development of the law of intestacy in Eng- 
land is essential to an understanding of such law in the United 
States. “From Tacitus we learn that the Germans on the con- 
tinent had developed a plan of succession based on kinship in 
which males were preferred to females. [Germania, c. 20; Lex 
Salica, 59.] This scheme, perhaps modified to some extent, was 
in vogue in the England of the Saxons. After the conquest the 
law of descent of land was influenced by feudalism. In harmony 
with that institution, primogeniture, or the right of the eldest 
son to inherit to the exclusion of the younger brothers became 

^ See Atkinson on Wills, (hereinaft- 
er cited “Atkinson”), pp* 1-5* 
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established. The social, economic and political philosophy of the 
times led to other developments in the law of inheritance. The 
main principles of this branch of the common law had become 
established by the end of the reign of Henry III (1216-1272). 
* * * In 1713 Sir Matthew Hale described the course of de- 

scent by enunciating seven principal precepts with illustrations 
and subsidiary rules under each. [History of the Common Law, 
c. 11.] About half a century later, Blackstone in his famous 
Commentaries [Bk. 2, c. 14] announced his Canons of Descent, 
also seven in number. These were different in form, in order, 
and to some extent in substance from Hale’s. The canons of 
Blackstone are doubtless the better known of the two. Minus the 
illustrations and explanatory clauses they read as follows: X. In- 
heritance shall lineally descend to the issue of the person who 
last died actually seised in infinitum. II. The male issue shall be 
admitted before the female. HI. Where there are two or more 
males in equal degree, the eldest only shall inherit; but the fe- 
males all together. IV. The lineal descendants in infinitum of 
any person deceased shall represent their ancestor; that is, shall 
stand in the same place as the person himself would have done, 
had he been living. V. On failure of lineal descendants or is- 
sue of the person last seised, the inheritance shall descend to his 
collateral relations being of the blood of the first purchaser; sub- 
ject to the three preceding rules. VI. The collateral heir of the 
person last seised must be his next collateral kinsman of the 
whole blood. VII. In collateral inheritance the male stock shall 
be preferred to the female, unless where the lands have in fact 
descended from a female. Thus all of intestate’s realty descend- 
ed to his eldest son. If the eldest son predeceased the intestate, 
leaving no issue, the second son took and so on. In case deceas- 
ed left daughters and no sons or issue of sons, the daughters took 
the land together as coparceners in preference to intestate’s 
brothers, uncles, nephews or other collateral kindred. If the eld- 
est son predeceased the intestate leaving issue, this issue male or 
female according to the above rules would inherit to the exclusion 
of younger sons of the intestate. If deceased left no descendants, 
his father could not inherit from him, but the land went to the 
deceased’s oldest brother or his issue. If deceased left no broth- 
ers, his sisters took as coparceners as in the case of daughters. 
If there were no brothers or sisters or their issue the land went 
to the deceased’s oldest paternal uncle or his issue and so on. As- 
suming that the deceased obtained the land by purchase, even 
the closest collateral on the mother’s side would be postponed 
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to the entire paternal line including females.” * Land which was 
obtained by descent from the mother who in turn had inherited 
it from her father, the first purchaser, would go to collaterals on 
the mother’s side. Uncles and cousins on the father’s side could 
never inherit this land. It would escheat to the King upon total 
failure of the mother’s line. 

The common-law system remained intact in England until the 
Inheritance Act of 1833. 3 “This statute abolished the principle 
of non-inheritance by parents and other lineal ancestors and 
thereafter the following order of preference .prevailed: (1) De- 
scendants; (2) parents; (3) brothers and sisters and their is- 
sue; (4) grandparents; (5) uncles and aunts, etc. Preference 
for the father, his ancestors and their descendants continued to 
be given over the line of the mother. The rule announced in 
Canon I requiring seisin was abolished, as was the rule excluding 
the half-blood. 4 The latter were entitled to take next after rela- 
tives of the whole blood of the same degree when the common an- 
cestor was a male and next after the common ancestor when the 
latter was a female.” e Various changes were also made in the 
law of inheritance by collaterals, and later legislation made fur- 
ther modifications of the common-law rules. Finally, the whole 
matter of descent was altered by the Administration of Estates 
Act of 1925,® and the persons who succeed to the realty of an 
intestate are the same under this act as those who succeed to the 
personalty, as this act makes a single provision for both species 
of property. 

Same; Personalty 

After a period of uncertainty as to who was entitled to the per- 
sonal property of an intestate, Parliament passed the Statute of 
Distribution in 16703 This statute commanded the administra- 

^ Atkinson, pp, 21-23. 

33 & 4 Win. IV, c. 106, 

4 As used in the law of succession, 
the term “half-blood” denotes the de- 
gree of relationship between two in- 
dividuals who have the same mother 
or the same father hut not both par- 
ents in common, 

5 Atkinson, pp* 23, 24 

6 15* Geo, V, c* 23, 


* 22, 23 Car. II, c, 10* In the case 
of personal property, next of kin 
were determined by the method of 
the civil law, which was to ascertain 
the closest common ancestor of the 
intestate and the claimant and then 
to count the steps from the intestate 
to the common ancestor and also the 
steps from the common ancestor to 
the claimant. The sum of the two 
figures represented the degree of re- 
lationship between the claimant and 
the intestate, and, as so computed, 
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tor to distribute the property after payment of debts: “ (a) One- 
third to the widow and two-thirds to the children or their issue if 
both widow and children or issue survived; (b) All to the chil- 
dren or their issue if the widow did not survive; (c) Half to the 
widow and half to the next of kin if there were no issue; (d) All 
to the next of kin if neither widow nor issue survived. In case 
of collateral relatives and lineal ancestors, next of kin were com- 
puted by counting the number of steps from the claimant to the 
common ancestor of intestate and the claimant and adding the 
number of steps from the common ancestor to intestate. Claim- 
ants who were by this calculation closest related to the intestate 
were entitled to the personalty. Representation, or the right to 
stand in the place of one’s predeceased parent, was permitted in 
case of nieces and nephews.” 8 


Same; The Administration of Estates Act of 19-25. 

Under the Administration of Estates Act of 1925, there is no 
distinction in succession based on the nature of the property, nor 
on the age or sex of the surviving relatives. The table of inherit- 
ance favors first the surviving spouse and descendants, and in the 
absence of these the property passes to designated ancestors and 
collateral relatives. Greatgrandparents or their descendants 
may not take the property of an intestate and in the absence of 
closer kin the property passes to the crown. The half-blood 
takes only in the absence of whole blood of equal degree. “This 
act provides that both real and personal property should pass to 
the administrator, upon trust to sell and to pay the debts and ex- 
penses and distribute the residue. There is no difference between 
realty and personalty as to the persons entitled to succeed there- 
to. The rules of descent and the rights of dower, curtesy, and 
escheat to the mesne lord are abolished. No distinction is made 
between the estates of males and females, and no preference is 


the claimant who stood in the small- 
est numerical degree of relationship 
to the intestate took his personalty ; 
but if the claimants were in equal de- 
grees of relationship to the intestate 
they shared the chattels equally. 

Another method of ascertaining 
kinship was that of the canon law, 
used by the church to determine what 
marriages between relatives were for- 
bidden, According to this method, 
the steps from the common ancestor 


to each of the persons involved were 
counted, as in the civil method, but 
instead of taking the sum of these 
two figures, only the larger was used, 
and this represented the degree of re~ 
lationship under the canon law. The 
canon method of determining kinship 
was never used in England under the 
Statute of Distribution. See Atkim 
son, pp. 30, 31* 

S Atkinson, §§ f , 8, p. 24. 
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given to male over female relatives. The surviving spouse, 
whether male or female, is entitled to the ‘personal 1 chattels 9 
absolutely and to the first thousand pounds of the residue. The 
balance of the residue also goes to the surviving spouse for life 
if there is no issue. If there be a surviving spouse and also issue, 
the former is entitled to one-half of the balance for life and the 
issue to the remaining half upon statutory trusts. If there be 
issue but no surviving spouse, the issue takes the whole upon 
statutory trusts. * * * In the absence of issue then subject 

to the above-mentioned share of the surviving spouse, the f ollow- 
ing take in the order named in the absence of persons in the pre- 
ceding classes: (1) Parents equally or the whole to the surviving 
parent; (2) brothers and sisters of the whole blood; (3) broth- 
ers and sisters of the half-blood; (4) surviving grandparents 
equally; (5) uncles and aunts of the whole blood; (6) uncles 
and aunts of the half-blood; (7) the surviving spouse absolutely; 
(8) the crown,” 10 


Descent and Distribution in the United States 

Statutes in many of the states now provide that the same rela- 
tives shall succeed to both the realty and personalty of an intes- 
tate, most of the principles peculiar to the English Canons of De- 
scent having disappeared from the law in the United States be- 
fore 1800. However, the inheritance tables of the several states 
differ from each other in many respects although they follow, 
in a general way, the scheme of the English Statute of Distribu- 
tion* 

Spouses 

The statutes of the various states which make provision for 
the surviving spouse vary greatly, but generally the husband or 
the wife may inherit lands as well as chattels from the deceased 
spouse although a larger share of the personalty frequently pass- 
es to the former under intestate laws. 11 “The widow, and often 
the widower, obtains a forced share of the spouse's property un- 
der the intestate laws, or through dower, curtesy, or their statu- 
tory substitutes, or the institution of community property/ 1 12 


® (These are defined by § 55s: of the 
act to include furniture, household 
effects and vehicles ; hut not chattels 
used in business, nor money or secur- 
ities.) 

lo Atkinson, pp. 43, 44. 


li Except for the surviving spouse, 
relatives by marriage have no place 
in the scheme of succession except in 
a few jurisdictions where they may 
take in the absence of blood relatives. 

Atkinson, § 20, p. 47. 
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Children 

Children or issue of an intestate inherit the latter’s property 
subject to the interests of the surviving spouse, taking equally 
regardless of sex or age, and the issue of predeceased children 
generally take their parent’s share. That is, in such a case, the 
division is per stirpes, according to the number of decedent’s 
children, rather than per capita, according to the number of 
grandchildren. Descendants, however remote, take in prefer- 
ence to all other blood relatives. 

Parents 

In most states the parents inherit equally, in the absence of a 
spouse and descendants, although there are some deviations from 
this plan; and brothers and sisters generally take next after par- 
ents. However, in a few jurisdictions, brothers and sisters are 
preferred to the parents, and in others they share equally with 
the parents, particularly if only one parent survives. 

Next of Kin 

When none of the relatives enumerated in the statute survives 
the intestate, his property goes to his next of kin ; 13 and in deter- 
mining who are next of kin some states apply the principle of rep- 
resentation. That is, the right of one to stand in the place of 
his predeceased ancestor. However, this principle is usually con- 
fined to the children of brothers and sisters. 

Half-blood; Posthumous Heirs 

In most jurisdictions the half-blood shares equally with rela- 
tives of whole blood of the same degree, although in some states 
the half-blood takes a smaller share; and posthumous descend- 
ants of the intestate succeed to his property just as if they were 
born in his lifetime, and the same is generally true of posthumous 
collateral relatives if they are in embryo at the time of intestate’s 
death, but no other posthumous relatives may take. 

Ancestral Property 

The doctrine of ancestral property, that is preference of the 
branch of the intestate’s family from whom realty was inherited, 
has been abolished in most states although it still prevails in 
some, particularly so as to exclude the half-blood; but it is sel- 
dom applicable to personal property. 

13 “Next of Mn” in tlie various method of the civil law.* AtMnson, 
states, are “usually computed by the § 24, p. 52. 
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Illegitimates 

Statutes in almost all of the states permit an illegitimate child 
to inherit from his mother, and quite generally the process of 
legitimation is recognized whereby such a child may inherit from 
his father, and often from other relatives. An illegitimate may 
also inherit from his spouse and descendants and they from him; 
and if an illegitimate would be permitted to inherit from certain 
relatives, they may inherit from him if they happen to survive. 

Adopted Children 

In almost every state an adopted child inherits from his adop- 
tive parents, although not generally from the latter’s other rela- 
tives. However, upon the adoptive child’s death without spouse 
or issue his property goes to his natural parents in most jurisdic- 
tions, rather than to his adoptive parents. 

Escheat 

It is generally provided by constitutional or statutory enact- 
ment “that in absence of heirs capable of taking, intestate prop- 
erty goes to the state or subdivision thereof by escheat. Usually 
it is specified that the property goes to the school fund either of 
the state or of the district in which the deceased was domiciled. 
Probably escheat to the state would be recognized upon common 
law principles even if there was no pertinent legislation .’’ 14 But 
it is only in the absence of all blood relatives that the property of 
an intestate will escheat to the state and most jurisdictions pro- 
vide a long period during which heirs may claim the property 
before an escheat becomes final . 15 


TESTACY 

78. A will is the legally enforceable declaration of a person’s in- 
tention of what he desires to be done after his death, which 
declaration is revocable during his lifetime, and is opera- 
tive for no purpose until death, and is applicable to the 
situation which exists at the maker’s decease. 1 ® 


M Atkinson, p. 74. 

is “Conviction of crime does not 
cause an escheat of the felon’s prop- 
erty to the state. In the case of life 
convicts, some jurisdictions provide 


that the property shall pass to the 
convict’s heirs at law or the benefi- 
ciary under his existing , will.” At- 
kinson, § S3, p. 73. 

is Atkinson, § 1, p. 1, 
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Testamentary Capacity 

Generally, in order for a person to be qualified to make a valid 
will, he must be of sound mind and of proper age* At the present 
time, a married woman has practically the same capacity to 
make a will as a man or a single woman although this was not 
the rule at common law* And a convict may make a valid will, 
except in certain jurisdictions where statutes direct that his prop- 
erty be distributed according to intestate laws or his former will* 
Aliens have always had the power of disposing of personalty by 
wiU, and a common-law disability to devise realty has been very 
largely removed by state statutes or federal treaties* 

To have the mental capacity necessary to make a valid will 
one must be of sound mind, but he need not possess superior or 
even average mentality, “One is of sound mind for testamen- 
tary purposes only when he can understand and carry in his 
mind in a general way: (1) The nature and extent of his prop- 
erty* (2) The persons who are the natural objects of his bounty, 
and (3) The disposition which he is making of his property. 
He must also be capable of: (4) Appreciating these elements in 
relation to each other, and (5) Forming an orderly desire as to 
the disposition of his property. In general, mental incapacity 
may exist because of (a) deficiency or (b) distortion or derange- 
ment of mind* One may be mentally deficient because he lacks 
one or more of the first four of the above requirements, while 
derangement will be due to the absence of the fifth*” 17 The rule 
is that a testator must be mentally competent at the time of the 
execution of the will* 

As for the age requirement, “the early English rule was that 
males of fourteen and females of twelve could make a testament 
of personalty while wills of land were not good unless the testa- 
tor was twenty-one. In absence- of statutory provision these 
figures are followed in this country but legislation governing 
this matter exists m almost every jurisdiction,” 1 ® 

Formalities 

The formalities required for the execution of a valid will vary 
in detail in the different states, but it may be said that generally 
an ordinary will must be written, signed by the testator, and wit- 
nessed* However, in some states, holographic wills, or those 
written and signed entirely in the testator’s hand, are valid with- 
out formal attestation; and in most states, subject to express re- 


W Atkinson, § 77, p. 1SS* 


18 Atkinson, § 76, p. 1S3. 
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strictions, nuncupative or oral wills of all or a certain amount 
of the testator’s personalty are recognized by statute. However, 
under the Statute of Frauds, 19 realty cannot pass by nuncupative 
will and the same is true under most of the statutes of the states. 
But oral wills of soldiers in actual service and of sailors at sea 
were excepted from the operation of the Statute of Frauds, and 
in most jurisdictions verbal wills of such persons are valid al- 
though various restrictions applicable to nuncupative wills of 
others are not observed. 

* 

Revocation 

“Revocation” is the termination of the potential capacity of a 
will to operate at the testator’s death, either by the latter’s act 
or by operation of law, and a will can be revoked at the pleasure 
of the testator even if he has contracted not to revoke, but in the 
latter case appropriate remedy may be had against the estate 
upon a contractual basis. “The methods by which a revocation 
may be effected are: (a) Physical acts done to the will, as pre- 
scribed by statute, (b) A subsequent writing, in the form fixed 
by statute, either expressly or impliedly revoking the will, (c) 
Certain well-defined changes in the circumstances and conditions 
of the testator from which a revocation will be implied in law.” 29 

Probate 

Probate is the judicial establishment of an instrument as the 
will of a competent testator, executed in the manner required by 
statute, and may be effectuated only in the tribunals to which 
this jurisdiction is given by law and which are usually called 
“probate courts.” The primary place of probate is in the state 
and county in which testator was domiciled at the time of his 
death, but afterward the will may be admitted to probate in other 
states where the deceased left property. The domiciliary pro- 
bate is conclusive everywhere in regard to personalty but not 
with regard to lands in other jurisdictions. 

In most jurisdictions there is no time limit within which a will 
may be probated, but statutes sometimes protect persons who 
make purchases from heirs in good faith, and some states pro- 
hibit probate after a designated number of years and the effect 
of provisions of the latter sort is to allow the property to pass 
under the intestate laws if the limitation period has expired. 


19 29 Car. II, c. a 


so Atkinson, % 153* p. 367, 
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The effect of probate is to preclude collateral attack of a will 
on the ground of forgery, improper execution, lack of testa- 
mentary capacity, or revocation. But, when a will has been 
discovered after probate of a prior will or adjudication of intes- 
tacy it may be probated and carried out. However, parties who 
relied upon the earlier decree will be protected. In the absence 
of statutory limitation “a will lost, or mutilated without intent 
thereby to revoke, may be admitted to probate upon satisfactory 
proof of its contents and due execution ." 31 

Rules of Construction 

The most important rules of construction applied to wills are: 
“(a) A will is generally presumed to speak as of the time of the 
testator’s death, (b) Each part of the will and its codicils is 
construed in connection with the other parts, and effect is given 
to all if possible, (c) The general intention controls the specific 
intention, (d) As between two irreconcilable parts, the latter 
prevails, (e) Nontechnical words are understood in their ordi- 
nary sense if there is nothing to indicate a contrary intent, (f) 
Technical words are understood in their legal meaning unless the 
circumstances indicate a different usage, (g) To effectuate 
a manifest intent, a will may be read as if words were rejected, 
supplied, changed or transposed, (h) The just and reasonable 
construction will be adopted when two meanings are equally per- 
missible from the language used, (i) Where there is room for 
construction, that meaning will be adopted which favors those 
who would inherit under the intestate laws, (j) There is a 
presumption against intestacy, total or partial, (k) As between 
two possible constructions, that which discloses a legal purpose 
will be preferred to one which is invalid. (Z) If the language of 
the will gives rise to a necessary implication that a gift was in- 
tended, such intention will be effectuated, though no gift is be- 
stowed in express terms .” 33 


PROPERTY PASSING BY SUCCESSION 

79. Generally, the property of a person, whether legal or equitable, 
may pass to the beneficiaries named in his will, or to the 
persons designated by the intestate laws if there is no valid 
testamentary disposition, but such property is subject to 
the claims of the creditors of a decedent. 


Si Atkinson, § 186, p. 452. 


ss Atkinson, § 266, p. 759. 
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Exceptions 

This general rule, however, is subject to certain exceptions 
and restrictions. Thus, at common law, future interests in real- 
ty could pass only by will, not by descent. But by the prevail- 
ing modem view such interests may pass by descent. And in 
regard to joint estates, the surviving joint tenant takes by the 
terms of the grant, not by succession from the deceased tenant. 
The same is also true of a remainderman after the termination 
of an ordinary life estate; but an estate for the life of another 
(“to A, for the life of B”) passes to the personal representative 
of the life tenant (A) upon his death before the death of the oth- 
er (B) . Further, where estates tail exist, the heirs of the body 
take by grant and not by descent. 

Dower and curtesy 

At common law a widow was entitled to a life interest in one- 
third of the land which her husband owned during coverture, and 
as she took this interest under the law, the husband’s will could 
not deprive her of it. However, she took no forced share in the 
personalty of her husband but most jurisdictions now provide 
that regardless of the husband’s will his widow takes a certain 
fractional share of his lands and chattels upon his death. Com- 
mon-law dower was not subject to the husband’s ordinary debts 
and the same is true of statutory dower in some jurisdictions; 
but the modern tendency is to free only the homestead and the 
widow’s allowances from the claims of th,e husband’s creditors. 

In some jurisdictions the widow may take her forced share in 
addition to interests left, her by the husband’s will unless a con- 
trary intention appears therein; but in other jurisdictions she 
must elect which she will take, unless the will shows an intention 
that she is entitled to both. When a widow does elect against 
her husband’s will the result is not total intestacy but only such 
diminution of the shares of the legatees and devisees as is nec- 
essary to provide her statutory share; and the interest which she 
renounces under the will is applied among the disappointed lega- 
tees and devisees so as to permit as equitable a distribution as is 
possible under the circumstances. 

At common law in case of birth of issue to the marriage, the 
surviving husband obtained an estate by the curtesy which en- 
titled him to a life interest in all the wife’s realty but this right 
is now greatly modified by statute. The modem tendency of leg- 
islatures is to treat both husband and wife equally as to their 
respective forced shares, election, and the like. 

Smith El. Law 2d— 17 
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Protection of Children 

In practically all of the states a parent has the power to dis- 
inherit his children by willing his property to other persons, but 
the rigor of this rule is abated to some extent by certain prac- 
tical considerations and legal doctrines. Thus, “ (1) Juries may 
tend to set aside wills disinheriting children for that reason rath- 
er than the ostensible grounds employed as basis of the contest. 

(2) Failure to mention a child may be an indication of lack of 
mental capacity of the testator. (3) Statutes in many states de- 
clare that children bom at the time of making a will and not men- 
tioned or provided for therein may take their intestate shares. 
(4) In some jurisdictions, a will is revoked by the subsequent 
birth of a child and in almost all others the afterbom child may 
take his intestate share against the parent’s will. (5) A child 
may not be disinherited simply by declaring that he shall receive 
nothing; the property must be devised or bequeathed to others in 
order to make the disherison effective. (6) A decree requir- 
ing a father to support his minor child will be enforced against 
the father’s estate; though the general obligation to support 
probably cannot be asserted as a claim upon the deceased par- 
ent’s property.” 83 

Homesteads; Family Allowances 

Most of the states have statutes which provide that the home- 
stead, and often specified chattels, pass to the family of a deceas- 
ed “head of a family,” and in addition the family is often given 
an allowance of money “from the estate for support during the 
period of administration. Such provisions generally are not sub- 
ject to being defeated by will, nor by the non-lien creditors of 
the decedent. 

Charitable and Religious Devises and Bequests 

In some states statutes forbid or limit charitable and religi- 
ous devises and bequests. “These stipulations take the form of: 
(1) Absolute prohibitions of certain types of testamentary pro- . 
visions, (2) Stipulations that such testamentary gifts are invalid 
unless the will is executed a specified time before testator’s death, 

(3) Limitations of the proportion of the entire estate which may 
be devoted to these purposes. Frequently a state has provisos 
of both the second and third type. Generally these limitations 
have no effect unless the testator is survived by specified classes 
of close relatives, who alone may object to the failure of compli- 
ance with the statute.” 84 

23 Atkinson, § 47, p. 91. Atkinson, §§ 49, 50, p. 106. 

Smith EiXaw 3d 
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Effect of Misconduct 

In the absence of statute there is no limitation upon testamen- 
tary gifts to a person’s mistress or illegitimate children. And, 
in general, misconduct of an heir toward the decedent does not 
prevent the heir from taking under the will of the decedent or the 
intestate laws. Further, “mere adultery or abandonment, with- 
out divorce, does not prevent the guilty spouse from inheriting 
from the one who has been wronged, though it would seem that 
abandonment should work a loss of homestead and family al- 
lowances. By an ancient English Statute [Westminster H, 13 
Edw. I, c. 34, 1285] a wife eloping in adultery from her husband 
was barred of her dower. This principle is sometimes applied to 
dower and its statutory substitutes and legislation often extends 
it to bar general rights of inheritance from the deceased spouse. 
Where the guilty spouse has, in addition, contracted a bigamous 
marriage some courts have denied him the right to inherit from 
the other spouse upon the basis of estoppel.” 25 

As to the effect of homicide, “in the absence of statute, most 
courts have held that a person wrongfully killing another may 
take the latter’s property if otherwise entitled thereto by will or 
under the intestate laws. A minority of jurisdictions have held 
that the murderer is barred from inheriting from his victim. 
Decisions permitting the inheritance generally have resulted in 
legislation designed to alter the rule in such cases. These stat- 
utes have been construed narrowly so as to prohibit the inherit- 
ance only in the situations clearly covered by the statute.” 86 


£3 Atkinson, | 53, p. 111. 


£6 Atkinson, g 54, p. 111. 


CHAPTER 17 
• CONTRACTS 

80. In General. 

81. Quasi Contracts. 

IN GENERAL 

80. A contract, in its broadest sense, is an agreement whereby one 
or more of the parties acquire a right, in rem or in per- 
sonam, in relation to some person, thing, act, or forbear- 
ance. 1 

Definitions; “. Executed ” and “ Executory " 

In its inception, a contract may be: (a) executory, that is, an 
obligation assumed by one or both parties to do or to forbear 
from doing some act, the rights thus acquired being rights in 
personam; or, (b) it may be executed, everything having been 
done at the time of the agreement, and no obligation being assum- 
ed. Executory contracts, when fully performed, are also said 
to be "executed.” However, "a contract in its narrower, and 
more proper, sense is an executory contract. It is the result of 
the concurrence of agreement and obligation, and may be defined 
as an agreement enforceable at law, made between two or more 
persons, by which rights are acquired by one or more to acts or 
forbearances on the part of the other or others.’’ 2 

Same; "Agreement” and "Obligation" 

An "agreement,” in the sense in which the term is used in the 
law of contracts, means “the expression by two or more persons, 
either by words or by conduct, of a common intention. In legal 
contemplation, at least, there must be a meeting of two minds 
in one and the same intention.” 3 An “obligation,” in the sense 
in which the term is used in the law of contracts, “is a legal bond 
whereby constraint is laid upon a person or group of persons to 
act or forbear on behalf of another person or group.” 4 Hence, an 
agreement which results in a contract is an agreement which 
directly contemplates an obligation; and a contractual obligation 
is that form of obligation which springs directly from an agree- 
ment. 

1 Clark on Contracts, 4th Ed*, 3 Clark, § 3, p* 3, 

{hereinafter cited “Clark”), § 1, p* 1* 

3 Clark, § 2, p. 2. 4 Clark, § 4, p* 6* 
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Same; “Void” “Voidable," and “Unenforceable’’ Agreements 
Void, voidable, and unenforceable agreements are distinguish- 
ed and defined as follows: "A void agreement is one that is en- 
tirely destitute of legal effect. A voidable contract is one that is 
capable of being affirmed or rejected at the option of one of the 
parties, but which is binding on the other. An unenforceable 
contract is one that is valid, but incapable of being sued upon or 
proved by one or both of the parties.” 5 

Same; “ Unilateral ” and “Bilateral" Contracts 
A unilateral contract is one in which a promise is given by one 
party in exchange for actual performance by the other party; for 
example, an offer of a reward. In such a case the promisee is 
not bound to perform the requested act or forbearance but if he 
does perform the contract comes into existence and the promisor 
is bound. A bilateral contract, on the other hand, is one in which 
mutual promises are given in exchange for each other.® 

Essentials and Characteristics of Contracts 
To establish a contractual relation there must be an agree- 
ment which results in an obligation, and the agreement must be 
enforceable at law. Therefore: “(a) There must be a distinct 
communication by the parties to one another of their intention, 
or an offer and acceptance, (b) The agreement must possess 
the marks which the law requires in order that it may affect the 
legal relations of the parties, and be an act in the law. There- 
fore — (1) It must be in the form required by law. (2) There 
must be a consideration, when required by law. (c) The parties 
must be capable in law of making a valid contract, (d) The 
consent expressed in offer and acceptance must be genuine, (e) 
The objects which the contract purposes to effect must be legal.” 1 

Same; Offer and Acceptance; Implied ” Contracts 
To create a contract the expression of common intention must 
generally arise from an offer made by one party to another and 
an acceptance by the latter, with the result that one or both are 
bound by a promise. 8 “The offer consists of a promise, either ex- 

happen, or that something shall not 
happen, in the future," 

* Clark, § 11, pp* 14, 15* 

s However, an offer need not he 
made to an ascertained person, but 


s Clark, 7-9, p, 12* 

8 The word “promise" as nsed in 
this sense, is defined in the Restate- 
ment of the Law of Contracts, § 2(1), 
p* 3, as “an undertaking, however ex- 
pressed, either that something shall 
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press or implied. The acceptance may consist of — (a) Simple 
assent; but this applies to contracts under seal only, (b) Giving 
of a promise, (c) Doing of an act.”* 

As an offer or its acceptance may be made by conduct as well 
as by words, where the terms of a contract can be inferred 
from the acts of the parties, the contract is said to be “implied.” 
Such a contract is implied in fact. 10 That is to say, there is an 
actual agreement evidenced by the conduct of the parties, and 
hence an “implied” contract is distinct from a “quasi” contract, 
“which is an obligation imposed by law without regard to the in- 
tention of the parties.” 11 


As a general rule the requisite offer must be intended to create 
and capable of creating legal relations, and, as such, an offer is 
made when it is communicated to the offeree, but before it be- 
comes a binding promise an offer must be: (a) accepted and the 
acceptance must be absolute and unconditional; (b) identical 
with the terms of the offer; and, (c) in the mode, at the place, 
and within the time expressly or impliedly required by the offer. 
Until its acceptance, an offer may be revoked, except where the 
offeror has contracted under seal or for a consideration to hold 
the offer open for a certain time in which case the offer may not 
be revoked until the expiration of such certain time. 13 But, to 


no contract can arise until it has 
been accepted by an ascertained per- 
son* For example, an offer can be 
made to any one of the public gener- 
ally, or to any one of a class of per- 
sons, who may accept it. *' ‘Take, for 
instance, the case of a proposal by 
way of advertisement of a reward for 
the rendering of certain services, ad- 
dressed to the public at large, such 
as an advertisement for the return of 
lost property, or for the apprehension 
cf persons who have committed a 
crime, or for certain information* 
This is an offer, to any one who shall 
accept it, of a promise for an act, and 
becomes a binding promise to pay the’ 
reward as soon as any individual 
renders the services.” Clark, p, 50. 

0 Clark, §§ 12-14, p* m 

io For example, where an offer con- 
templates the performance of or for- 
bearance from an act as the consid- 


eration of the promise of the offeror, 
such performance or forbearance con- 
stitutes an acceptance, unless the of- 
feror expressly or impliedly pre- 
scribes that the acceptance must be 
communicated* On the other hand, 
"where the offer contemplates a 
promise as the consideration of the 
promise of the offeror, communication 
of the acceptance is essential, unless 
the offer contemplates that the per- 
formance of some overt act manifest- 
ing an intention to accept shall be an 
acceptance, in which case perform- 
ance of the act is an acceptance, 3 * 
Clark, § 20, p. 28. 

11 Clark, § 10, p, 19. 

12 However, an offer will lapse and 
terminate without express revocation, 
so that a subsequent acceptance will 
have no effect: "(a) On the efflux of a 
time specified for acceptance, or of a 
reasonable time where no time is spe- 
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prevent an acceptance of an offer from being effective, notice 
of revocation must have been communicated to the offeree as an 
acceptance may take effect at the moment it is dispatched. 13 

Same; Classification of Contracts 

Contracts are classified as: (1) formal contracts; or, (2) 
simple or parol contracts. Formal contracts are those which are 
dependent for their validity upon their form alone and are ei- 
ther: (a) contracts of record; or, (b) contracts under seal. 
Simple or parol contracts are divided into: (a) contracts which 
are dependent for their validity on both their form and the pres- 
ence of consideration, that is contracts not under seal nor of rec- 
ord but which are required by law to be in writing, either with or 
without a particular form; and, (b) contracts which are depend- 
ent for their validity upon the presence of consideration alone, 
no form at all being required. 

The formal contracts which are termed “contracts of record” 
are: (a) Judgments of courts of record, whether entered by 
consent or rendered in invitum (against an unwilling party). 
In the latter case, however, the obligation is quasi contractual, 
not contractual. 14 (b) Recognizances, which are obligations en- 
tered into before a court of record to do or forbear from doing a 
certain thing under a penalty. 15 

Contracts under seal, called “deeds” and “specialties,” derive 
their validity at common law from their form alone and not from 
the fact of agreement or consideration. The term “deed” is usu- 
ally used to denote a conveyance of land but it applies as well to 
other contracts under seal. “Particular contracts under seal, 

ication to himself” Clark, § 21, p. 
28, 

*4 For example, a judgment of a 
court of record awarding a sum of 
money to one of two litigants, either 
by way of damages or for costs, lays 
an obligation upon the other , to pay 
the sum awarded. If entered with 
the consent of the parties, the judg- 
ment has the features of a contract ; 
but if entered without the consent of 
the person bound, the judgment is 
quasi contraetuaL 

is For example, to appear at court 
as a witness, or for trial, or to pay a 
debt 




cified; (b) On its rejection; <c) On 
failure of the acceptance to comply 
with the terms of the offer, which is 
equivalent to rejection; (d) On the 
death or insanity of either party be- 
fore acceptance*” Clark, § 25, p* 47. 


13 For example, "where the offer 
contemplates the dispatch of an ac- 
ceptance by means beyond the ac- 
ceptor's control, as by post, telegraph, 
or the offeror's messenger, an accept- 
ance so dispatched is effective from 
the time of dispatch, unless the of- 
feror makes the formation of the con- 
tract dependent upon actual common- 
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deeds, or specialties are: (1) Grants or conveyances of land, 
in which the parties are called respectively ‘grantor 5 and ‘gran- 
tee; 5 (2) bonds, which are obligations conditioned upon payment 
of money, or the doing or forbearance from doing some act, the 
parties to a bond being called respectively ‘obligor 5 and ‘obligee; 5 
and (3) covenants, which are agreements between two or more 
persons, entered into by deed — that is, under seal — whereby one 
or more of them promises the other or others the performance 
or nonperformance of certain acts, or that a given state of things 
does or shall or does not or shall not exist, the parties being call- 
ed respectively ‘covenantor 5 and ‘covenantee. 5 ” 16 

A deed or specialty must be in writing, sealed, delivered, and 
possibly signed. It takes effect from the date of its delivery. 
The chief characteristics of such a contract are: “(a) The re- 
citals are conclusive against the parties. They are said to be es- 
topped thereby, (b) It merges a prior simple contract, (c) A 
right of action is not barred until the lapse of a longer time than 
in case of simple contracts, (d) No consideration is neces- 
sary.” 17 However these generalities are subject to the following 
exceptions: “(1) Contracts in partial restraint of trade, though 
unaer seal, require consideration. (2) Where there was a con- 
sideration, it may be shown to have been illegal or immoral. (3) 
Courts of equity will not specifically enforce a deed without con- 
sideration. (4) By statute in some states the distinction between 
sealed and unsealed instruments is abolished, while in others a seal 
is merely declared presumptive, but rebuttable, evidence of a con- 
sideration.” 18 

At common law a contract under seal is necessary: “(a) 
Where the promise is without consideration, (b) Formerly, 
corporations could only contract under seal, with some few ex- 
ceptions; but with us they can make contracts which they have the 
power to enter into in the same manner as a natural person, un- 
less restricted by charter, (c) Conveyances of land are in most 
jurisdictions required to be under seal. 5519 

Same; Requirement of Writing; Statute of Frauds 

At common law bills of exchange and promissory notes must 
be in writing; and, by statute in some states, writing is declared 
necessary for the following contracts: (1) acceptance of a bill 
of exchange or other order for the payment of money; (2) ac- 


16 Clark, p. 67. 

11 Clark, % 34, p. 75. 


is Clark, § 34, p. 75. 
19 Clark, % 35, p. SO. 
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knowledgment of a debt barred by the statute of limitations; 
and, (3) a new promise by an infant after he has attained his 
majority. In addition, by the Statute of Frauds, writing is neces- 
sary in certain other specified contracts. 

The fourth section of the English Statute of Frauds, 90 substan- 
tially followed in most of the states enacts that, “No action shall 
be brought, (a) whereby to charge any executor or adminis- 
trator upon any special promise, to answer damages out of his 
own estate; (b) or whereby to charge the defendant upon any 
special promise to answer for the debt, default, or miscarriages 
of another person; (c) or to charge any person upon any agree- 
ment made upon consideration of marriage; (d) or upon any 
contract or sale of lands, tenements, or hereditaments, or any in- 
terest concerning them; (e) or upon any agreement that is not 
to be performed within the space of one year from the making 
thereof; unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in writ- 
ing, and signed by the party to be charged therewith, or some 
other person thereunto by him lawfully authorized. 55 The writ- 
ing must show: (1) the names or descriptions of the parties; 
(2) the terms and subject-matter of the agreement; and (3) the 
consideration, in most of the states. Failure to comply with the 
statute does not render the contract void but merely precludes 
enforcement by suit. 

Same; Consideration 

The term “consideration, 55 is defined as, “that which moves 
from the promisee or a third person, at the request of the prom- 
isee, to the promisor or a third person designated by the promis- 
or, at the express or implied request of the latter, in return for 
his promise.” 31 As used in the law of contracts the term con- 
sideration means a “valuable” consideration, something having 
value in the eyes of the law, and every simple contract is required 
to be based on what the law deems to be a valuable considera- 
tion. 33 Hence, the consideration necessary for a contract is the 
price bargained and paid for a promise, but it may consist of a 
return promise, an act, a forbearance, or a change of legal rela- 
tions. 


20 29 Car. II, e. 3, 1676. See Clark, 
$ 39, p. 87. 

si Clark, § 62, p. 147. 


Exception, Want of considera- 
tion will not avoid a negotiable in- 
strument in the hands of a bona fide 
purchaser for value. 
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The validity of a contract is not dependent upon the adequacy 
of the consideration to the promise, provided the consideration 
is something of value in the eyes of the law; but it must not be il- 
lusory or unreal, some benefit must be conferred on the promisor 
or a person designated by the promisor, or some detriment suf- 
fered by the promisee or by a third person at the request of the 
promisee. However, in equity inadequacy of consideration if it 
is such as to be evidence of fraud is ground for the refusal of 
specific performance, and inadequacy of consideration is regard- 
ed as corroborative evidence in suits for relief from contracts 
on the ground of fraud and undue influence. 

A consideration may be executory or executed but generally 
it cannot be past except; “(a) Where the past consideration 
was given at the request of the promisor, (b) Where the prom- 
ise is to pay for something voluntarily done by the promisee, 
which the promisor was legally bound to do. (c) Where a 
person, by a new promise, revives an agreement by which he 
has benefited, but which is not void, but voidable or unenforce- 
able against him, by reason of a rule of law, meant for his ad- 
vantage, which he may waive.” 23 Of course the consideration, to 
support a promise, must be legal. 

Same; Reality of Consent 

It is essential to every agreement that there be mutual assent 
in legal contemplation. Hence, an agreement may be rendered 
void or voidable because the apparent assent was the result of 
mistake, misrepresentation, fraud, undue influence, or duress. 

Mistake occurs where the parties did not mean the same thing, 
or where one or both, while meaning the same thing, formed un- 
true conclusions as to the subject-matter of the agreement. It 
avoids the contract in the following cases : “ (a) Where the mis- 
take is as to the nature of a written contract, the execution of 
which is induced or procured by misrepresentation; (b) Where 
the mistake is as to the identity of the person with whom the 
contract is made; (c) Where the subject-matter of the contract, 
unknown to the parties, does not exist; (d) Where two things 
have the same name, and the parties, owing to the identity of 
names, do not mean the same subject-matter.” 24 

Misrepresentation is an innocent misstatement or nondisclo- 
sure of material facts and, “according to the weight of modem 
authority, both at law and in equity, the injured party may re- 


23 Clark, % 81, p. 186. 


24 Clark, § 133, p. 265. 
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scind his contract because of an innocent misrepresentation of 
a material fact by the other party to the contract.” 85 

Fraud is a false representation of a material fact, or nondisclo- 
sure of a material fact under such circumstances that it amounts 
to a false representation, made with knowledge of its falsity, or 
in reckless disregard of whether it is true or false, or as of per- 
sonal knowledge, with the intention that it shall be acted upon by 
the other party, and which is acted upon by him to his injury. 
“As a general rule fraud renders a contract, not void, but merely 
voidable at the option of the party injured. Therefore, (a) He 
may affirm the contract, and sue for damages for the deceit, or, 
if sued on the contract, set up the fraud in reduction of the de- 
mand. (b) He may rescind the contract, and (1) Waive his 
damages for the deceit; (2) Sue to recover what he has parted 
with; (3) Resist an action at law on the contract; (4) Resist 
a suit in equity for specific performance, or (5) Sue in equity to 
have the contract avoided judicially.” 86 

Undue influence, a species of fraud, may be said generally to 
consist “(a) In the use by one in whom confidence is reposed by 
another, or who holds a real or apparent authority over him, of 
such confidence or authority for the purpose of obtaining an un- 
fair advantage over him. 27 (b) In taking an unfair advantage 
of another’s weakness of mind, (c) In taking a grossly oppres- 
sive and unfair advantage of another’s necessities and distress.” 28 
The effect of undue influence is to render the contract voidable 
at the option of the injured party. 

Duress is actual or threatened violence or imprisonment by 
virtue of which a person is forced to enter into a contract. To 
affect a contract, however, “ (a) It must have been against or 
of the contracting party, or his or her wife, or husband, parent, 
child, or against a third person under such circumstances as to 
deprive the contracting party of his freedom to contract, (b) 
It must have been inflicted or threatened by the other party to 
the contract, or by one acting with his knowledge or on his be- 
half. (c) It must have induced the party to enter into the con- 
tract.” 29 Further, by the weight of modern authority, the un- 
lawful detention of the goods or chattels of another under op- 

25 Clark, § 13S, p. 281. ward; trustee over his cestui que 

trust. 

26 Clark, § 142, p. 315. 2S Clark, § 147, p. 333. 

st For example, guardian o^er 29 Clark, § 144, p, 325. 
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pressive circumstances or their threatened destruction may con- 
stitute duress. Ordinarily the effect of duress is to render the 
contract voidable at the option of the person coerced. 

Same; Legality of Object 

An agreement is not enforceable at law and consequently does 
not result in a contract if its object is illegal. To result in a con- 
tract an agreement must create an obligation, and no obligation 
is created if the agreement is such that the courts cannot en- 
force it. As a rule the law does not interfere with the freedom 
of persons to enter into contracts, but some limitations are impos- 
ed and certain objects are forbidden and although all the other 
elements necessary to the formation of a valid contract may be 
present, yet,' if one forbidden object is contemplated by the par- 
ties, the courts will not enforce their agreement. 

For convenience unlawful agreements may be classified ac- 
cording to their objects as: (1) agreements in violation of posi- 
tive law; and, (2) agreements contrary to public policy. An 
agreement in violation of positive law is one which involves the 
doing of an act which is positively forbidden by law, or the omis- 
sion to do an act which is positively enjoined by law. Acts may 
be so prohibited or enjoined: (a) by the rules of the common 
law; or, (b) by statute. 

Agreements which are illegal and void because in breach of 
rules of the common law are: (1) agreements involving the com- 
mission of crime; and, (2) agreements involving the commis- 
sion of a civil wrong. Examples of the latter kind are agree- 
ments to divide the profits of a fraudulent scheme, or to carry 
out some object in itself unlawful by means of a trespass, breach 
of contract, or breach of trust. Such objects although not neces- 
sarily criminal are contrary to positive law. 

Agreements may be illegal and void because their objects are 
prohibited by statute, as a legislature in the exercise of its police 
power may regulate or prohibit the making of contracts. In de- 
termining whether a contract or an act or omission involved in 
the performance of a contract is prohibited by statute, the inten- 
tion of the legislature must be ascertained and must govern; and 
in ascertaining the intention the court will look to the language 
and subject-matter of the statute, and the evil which it seeks to 
prevent. “Subject to this fundamental rule, the following rules 
of construction, which are frequently applied, may be stated: 
(a) Where the statute imposes a penalty for an act or omission, 
this is prima facie evidence of intention to prohibit, (b) If the 
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object of the penalty is protection of the public, it amounts to a 
prohibition; but if the object is solely for revenue purposes, the 
act or omission is not prohibited.” 30 The following are examples 
of the most common statutes prohibiting agreements: “ (a) Stat- 
utes regulating the conduct of a particular trade, business, or pro- 
fession, or regulating dealings in particular articles of commerce, 
(b) Statutes regulating the traffic in intoxicating liquors, (c) 
Statutes prohibiting labor, business, etc., on Sunday, (d) Stat- 
utes prohibiting the taking of usury, (e) Statutes prohibiting 
gaming and wagers. This head includes statutes prohibiting the 
buying and selling of stocks or commodities for future delivery, 
where the parties intend, not an actual delivery, but a settlement 
by paying the difference between the market and the contract 
price, (f ) Statutes prohibiting lotteries.” 31 

As for agreements contrary to public policy, any agreement 
that is such, “because of its mischievous nature or tendency, is 
illegal and void, though the acts contemplated may not be ex- 
pressly prohibited either by the common law or by statute. The 
test of public policy must be applied in each case as it arises, and 
therefore agreements which have been or may be declared con- 
trary to public policy cannot be exactly classified. The most gen- 
eral are: (a) Agreements tending to injure the public service, 
(b) Agreements involving or tending to the corruption of private 
citizens with reference to public matters, (e) Agreements tend- 
ing to pervert or obstruct public justice, (d) Agreements tend- 
ing to encourage litigation, (e) Agreements of immoral tend- 
ency. (f) Gambling transactions, (g) Agreements tending to 
induce fraud or breach of trust, (h) Agreements affecting the 
freedom or security of marriage, or otherwise in derogation of 
the marriage relation, (i) Agreements in derogation of the par- 
ental relation, (j) Agreements in unreasonable restraint of 
trade, including combinations to prevent competition, control 
prices, and create monopolies, (k) Agreements exempting a per- 
son or corporation from liability for negligence.” 32 

Where an agreement is illegal in part only, the part which is 
legal may be enforced provided it can be separated from the part 
which is illegal, but not otherwise. In detail: “ (a) An indivisible 
promise to do several acts, some of which are illegal, or a single 
promise to do a legal act, based on several considerations, one of 
which is illegal, is wholly void, (b) But where distinct prom- 

30 Clark, § 154, p. 350. 3* Clark, §§ 156, 157, p. 380. 

31 Clark, § 155, p. 354. 
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ises, some of which are good, are based on a good consideration, 
or where there are distinct promises based on several distinct 
considerations, some of which are good, the good promises, or 
promises based on good considerations, may be enforced." 33 

If an agreement is wholly unlawful, the general rule is that an 
action cannot be maintained to enforce it. And, where an illegal 
agreement has been executed in whole or in part by the payment 
of money or the transfer of other property, the court will not 
generally lend its aid for the recovery thereof. “The rule is that 
the court will not lend its aid to a party who, as the ground of 
his claim, must disclose an illegal transaction. This rule is sub- 
ject to exceptions as follows, [however], where the action is 
brought, not to enforce the agreement, but in disaffirmance of 
it: (a) In some cases a locus poenitentiae [opportunity for re- 
pentance] remains, and, while the agreement is unperformed, 
money or goods delivered in furtherance of it are allowed to be 
recovered, (b) Where the parties are not in pari delicto [in 
equal fault] , the one who is less guilty may recover what he has 
parted with, as (1) Where the party asking relief was induced to 
enter into the agreement under the influence of fraud or strong 
pressure. (2) Where the law which makes the agreement un- 
lawful was intended for the protection of the party asking re- 
lief.” 34 Generally, a broker or other agent hired to carry out an 
illegal transaction cannot recover compensation or indemnity in 
respect to the transaction, if he was a privy to his employer’s un- 
lawful purpose; and no recovery may be had upon a quantum 
meruit or quantum valebant for benefits received under an illegal 
contract. 35 

Operation of Contract; Limits 

Generally a contract cannot impose liabilities on a person who 
is not a party to it, “A contract, however, between master and 


33 oiark, § 178, p. 456. 

34 Clark, | 186, pp. 473, 474, 

35 “Where money is paid* goods are 
sold, or services are rendered, under 
a contract merely void, hut not U- 
legal, an implied assumpsit lies for 
the money paid, or for the value of 
the goods sold or services rendered; 
hut where the contract is illegal be- 
cause contrary to positive law or 
against public policy, an action does 


not lie to recover the money paid on 
it, or the value of the goods sold or 
services rendered under it* To per- 
mit a recovery upon a quantum mer- 
uit or quantum valebant for benefits 
received under an illegal contract 
would result in the indirect enforce- 
ment of the contract itself, and, to a 
large extent at least, would relieve it 
of any odium of inconvenience, 
whereas it is the policy of the law to 
discourage the making of illegal 
agreements*” Clark, p* 482* 
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servant at least, imposes a duty on third persons not to interfere 
maliciously with its performance by inducing the servant to 
break it, and for a violation of this duty an action will lie. Many 
courts hold that the doctrine applies to all contracts.” 36 On the 
other hand, a contract cannot as a rule, confer rights on a person 
who is not a party to it but this rule is subject to certain apparent 
exceptions. Thus, “(1) If the contract is such as to constitute 
the promisor trustee for the benefit of the third person, the latter 
may sue in equity. (2) Where money or other property has 
come into the promisor’s hands by virtue of the contract, for the 
use of the third person, the law creates a so-called contract be- 
tween him and such third person, on which the latter may 
sue." 37 Further, in many of the states, an exception is also made 
to this rule in the case of a promise made for the benefit of a 
third person, the latter being allowed to sue thereon. In some 
of these states, however, there must be such a relation between 
the promisee and the person for whose benefit the promise is 
made as makes the performance of the promise a satisfaction of 
some legal or equitable duty owing by the former to the latter. 

Same; Assignment by Act of Parties 
Under some circumstances a contract may be assigned. That 
is, a person not a party to a contract may take the place of one 
of the parties. And an assignment may be either by the volun- 
tary act of the parties or by operation of law. Generally, how- 
ever, a person cannot assign his liabilities under a contract, but 
this rule is subject to the following apparent exceptions: “(a) 
He may so assign with the consent of the other party to the con- 
tract. (b) In contracts to do work involving no personal skill 
or personal qualifications, the party may have the work done by 
another, but he remains liable if it is not properly done, (c) 
When an interest in land is transferred, certain liabilities attach- 
ing to the enjoyment of the interest pass with it.” 33 
At common law rights arising out of a contract cannot be as- 
signed except: (1) by an agreement between the original parties 
and the intended assignee, and which is subject to all the rules 
for the formation of a valid contract; and, (2) by the rules of 
the law merchant in the case of negotiable instruments. How- 
ever, an assignment in equity is so far recognized at common law 
as to permit the assignee to sue thereon in the name of the as- 
signor or his representatives, and at the present time in most 



38 Clark, { 193, p. 491. 
3” Clark, p. 494. 


38 Clark, § 197, p. 507. 
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states there are statutes allowing the assignment of choses in ac- 
tion and a suit at law by the assignee in his own name. In equity, 
on the other hand, a contract may be assigned whenever the con- 
tract is not for exclusively personal services and does not involve 
personal credit, trust, and confidence; but notice is necessary to 
hind the debtor or person liable and the assignee takes subject to 
all such defenses as would have prevailed against the assignor. 

Same; Assignment by Operation of Law 

Rules of law operate to transfer rights and liabilities arising 
out of contract under certain circumstances and to a certain ex- 
tent upon the transfer of an interest in land; upon a woman’s 
marriage; by death; and by bankruptcy. Thus, “if a person, by 
purchase or lease, acquires an interest in land from another, on 
terms which bind them by contractual obligations in respect of 
their several interests, the assignment by either party of his in- 
terest will operate as a transfer of these obligations to the as- 
signee as follows: (a) Covenants affecting leasehold interests, 
(1) If they touch and concern the thing demised, and relate to 
something which was in existence at the time of the lease pass 
to the assignee, though not expressed to have been made with 
the lessee ‘and his assigns.’ 39 (2) If they relate to something not 
in existence at the time of the lease, they pass to the assignee, 
if expressed as made with the lessee ‘and assigns.’ (3) In no 
case do merely personal or collateral covenants between the land- 
lord and lessee pass to the latter’s assignee, (4) The reversion- 
er or landlord does not at common law, by assigning his interest 
in the land, convey his rights and liabilities to the assignee, but 
this is very generally changed by statute, (b) Covenants af- 
fecting freehold interests, (1) If made to the owner of the land, 
and for his benefit, pass to his assignees, provided they touch and 
concern the land, and are not merely personal. 40 (2) If made 
by the owner, restricting his enjoyment of the land, they do not, 
at common law, bind his assignees, except in case of well-known 
interests, such as easements, recognized by law. In equity, how- 
ever, it is otherwise in case of certain covenants of which the as- 
signee had notice at the time of his purchase.” 41 


39 For example, a covenant to re- 
pair, or to leave in good repair, or to 
deal with the land in any specified 
manner. 

40 For example, if the vendor of 
land covenants with the purchaser 


that he has a good right to convey 
the land, the benefit of the covenant 
will pass to any assignee of the pur- 
chaser. 

41 Clark, § 202, pp. 523, 524. 
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At common law, as the result of marriage, the woman’s right 
to reduce her choses in action into possession was transferred 
to her husband and he became liable jointly with her, during co- 
verture, upon her antenuptial contracts. However, these rules 
are now changed by statute in all jurisdictions. 

Death passes to the executors or administrators of the deceas- 
ed all rights of action in respect of the personal estate, and to 
the extent of his estate, all liabilities chargeable upon it. How- 
ever, contracts depending on the personal services or skill of the 
deceased and contracts the breach of which involve a purely per- 
sonal loss are not included in the rule. 

Bankruptcy has the effect of passing to the trustee of the 
bankrupt the rights and liabilities under the bankrupt’s contracts 
to the same extent that they would pass to his personal rep- 
resentative upon his death. 

Same; Joint and Several Contracts 

A contract in which there are two or more parties on either or 
both sides may be either joint, several, or joint and several, de- 
pending upon the intention of the parties as manifested by their 
agreement. 43 The common-law rules (now modified to a con- 
siderable extent by statute in most jurisdictions) that govern the 
operation of contracts after such intention has been determined 
are as follows: (1) Where several parties join in a promise: 
“(a) They are .each liable for the whole debt or performance, 
(b) They are jointly, and not separately, liable, and must all be 
sued jointly, (c) Where one of them dies, the liability devolves 
upon the survivors, and, on the death of all, upon the personal 
representative of the last survivor, (d) A release of one, by act 
of the promisee, releases all.” 4 ~ a (2) Where a promise is made 
to several jointly: “(a) They are entitled jointly, and not sep- 
arately, and must join in a suit on the promise, (b) Where one 
of them dies, the legal right devolves upon the survivors, and on 


4£ In determining whether or not 
the parties to a contract intended it 
to he joint or several, the following 
rules are applied: “(a) A promise hy 
two or more in the plural number is 
prima facie joint, while a promise in 
the singular is prima facie several; 
but this presumption will yield if, 
from the whole agreement, a contrary 
intention appears, (b) Subscriptions 
Smith ElXaw 2d— IS 


by a number of persons to promote 
some common enterprise, though joint 
in form, are several promises. If the 
words will admit of it, the contract, 
as regards the promisees, will be 
joint or several, according as their 
interest is joint or several,” Clark, 
§ 228, p. 573. 

42a Clark, § 207, p. 532, 
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them alone.” 43 (3) If two or more parties bind themselves sev- 
erally to another for the same matter or debt, their liability is 
separate and distinct and they cannot be sued jointly. (4) If 
one party binds himself to several parties severally, their rights 
to enforce the promise are separate. (5) Where a contract in 
respect of the promisors is both joint and several: “(a) The 
promisee may sue all the promisors jointly, or each one separate- 
ly. (b) If he sues jointly, he must sue all the promisors; he 
cannot sue less than all jointly.” 44 (6) Where one of several 

joint debtors pays the whole debt, he may, in the absence of an 
agreement to the contrary, enforce what is termed “contribu- 
tion” from the others; that is, he may recover from them their 
proportionate shares of the debt. 

Rules of Construction 

Whether or not the parties have made a particular contract 
is usually a question for the jury, but questions as to the con- 
struction of the contract are usually for the judge. “The three 
general rules of construction are that: (a) Words are to be un- 
derstood in their plain and literal meaning, but — Exceptions— 

(1) Evidence of usage may "vary the usual meaning of words. 

(2) Technical words are to be given their technical meaning. 

(3) The rule is subject to the following rules as to giving effect 
to the intention of the parties, (b) An agreement should receive 
that construction which will best effectuate the intention of the 
parties, (c) The intention of the parties is to be collected from 
the whole agreement.” 43 Subsidiary to these rules but directed 
to the same object, that is effecting the intention of the parties, 
are the following: “(a) Obvious mistakes of writing or gram- 
mar, including punctuation, will be corrected, (b) The meaning 
of general words will be restricted by more specific and particu- 
lar descriptions of the subject-matter to which they apply, (c) 
A contract susceptible of two meanings will be given the meaning 
which will render it valid, (d) A contract will, if possible, be 
construed so as to render it reasonable rather than unreasonable, 
(e) Words will generally be construed most strongly against the 
party who used them, (f) In case of doubt, weight will be giv- 
en the construction placed upon the contract by the parties, (g) 
Where there is a conflict between printed and written words, the 
latter will control.” 48 

« Clark, I SOS, p. 532. *5 Clark, § 223, p. 557. 

44 Clark, § 211, p. 536. « Clark, § 224, p. 557. 
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§ 81 

Discharge of Contract ; Remedies on Breach of Contract 

A contract may be discharged by agreement, performance, 
breach, impossibility of performance, or by operation of law. 
However, “where a contract is broken in a material respect by 
one of the parties, the other party acquires, or may acquire, 
three distinct rights: (a) He may be discharged from further 
performance, (b) If he has done anything under the contract, 
he has a right to sue on the quantum meruit, a cause of action 
distinct from that arising out of the original contract, and based 
upon a contract created by law. (c) He has a right of action on 
the original contract, or term of the contract broken and may 
maintain: (1) A suit to obtain damages for the loss sustained 
by the breach. (2) A suit to obtain specific performance of the 
contract by the other party.” 47 Generally, however, a suit in eq- 
uity for specific performance cannot be maintained if there is an 
adequate remedy at law; or if the matter of the contract is such 
that the court cannot supervise performance; or if the enforce- 
ment of specific performance would be inequitable and unjust. 


QUASI CONTRACTS 

81. A quasi contract is an obligation imposed by law without re- 
gard to the intention of the parties. 

As defined, a quasi contract is distinguishable from an implied 
contract or one the terms of which are inferred from the acts 
of the parties and which is based on an actual agreement evidenc- 
ed by their conduct. Ordinarily a person can maintain an action 
ex contractu (from or out of a contract) against another only 
by proving a contract in fact. However, there are circumstances 
under which the law will create a fictitious promise for the pur- 
pose of allowing such an action, and the obligation thus imposed 
is termed a “quasi" contract. These obligations fall into three 
classes: (1) obligations founded upon a record such as a judg- 
ment; (2) obligations founded upon a statutory, official, or cus- 
tomary duty; and, (3) obligations founded upon the fundament- 
al principle that no one should be allowed to unjustly enrich him- 
self at the expense of another. Examples of the second class of 
quasi contractual obligations are those imposed by statutes re- 
quiring one county to pay another for money expended in the 
support of a pauper; statutes allowing actions for the recovery of 


« Clark, § 263, p. 668. 
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usury paid; and, statutes allowing actions for the recovery of 
money lost and paid on wagers. Examples of the third class are 
those imposed upon several sureties or other pint debtors where 
one of them pays the whole debt. In such a case, the latter is 
allowed to recover from each of the others, in a contractual ac- 
tion, his proportionate share. 




CHAPTER 18 
SPECIAL CONTRACTS 


82. Negotiable Instruments. 

83. Suretyship and Guaranty. 

84. Insurance. 

NEGOTIABLE INSTRUMENTS 

82. Negotiable instruments are such bills of exchange, promissory 
notes, and bonds as are payable to bearer, or to the order 
of a specified person. Also, by statute in many States, bills 
of lading and warehouse receipts, if running to bearer or 
to the order of a specified person, are negotiable. 1 

In General 

The negotiability of bills of exchange and promissory notes 
originated in the customs of merchants, was established by the 
Statute of 3 & 4 Anne, and is now codified in the several States 
by the Uniform Negotiable Instruments Law (N.I.L.) , approved 
by the Commissioners on Uniform States Laws in 1896. Nego- 
tiability is to be distinguished from assignability which pertains 
to contracts in general and which is the manner that rights evi- 
denced by ordinary contracts are transferred. Assignability dif- 
fers from negotiability in that an assignment is not complete 
without notice to the debtor; the assignee can acquire no better 
title than that of the assignor; the assignee takes title subject 
to all equities; and suit on the contract must generally be 
brought in the name of the assignor, except in jurisdictions where 
this rule has been changed by statute. In the case of a negotiable 
instrument, on the other hand, a bona fide indorsee’s title is good 
without notice to the debtor, he may sue on the instrument In his 
own name, he may acquire a better title than that of his indorser, 
and he ordinarily takes free of all equities. 

Form 

Under the N.I.L.,* “an instrument to be negotiable must con- 
form to the following requirements: 1. It must be in writing and 

i See Restatement of the Law of 2 Section 1. The various jnrisdic- 
Contracts, % 10, p, 0- lions in which this act has been 

adopted are listed in the appendix. 
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signed by the maker or drawer; 2. Must contain an uncondition- 
al promise or order to pay a sum certain in money; 3. Must be 
payable on demand, or at a fixed or determinable future time; 
4. Must be payable to order or to bearer; and, 5. Where the in- 
strument is addressed to a drawee, he must be named or other- 
wise indicated therein with reasonable certainty.” 

A contract on a negotiable instrument is incomplete and rev- 
ocable until delivery of the instrument for the purpose of giving 
effect thereto. “As between immediate parties, and as regards 
a remote party other than a holder in due course, the delivery, in 
order to be effectual, must be made either by or under the au- 
thority of the party making, drawing, accepting, or indorsing, as 
the case may be; and in such case the delivery may be shown to 
have been conditional, or for a special purpose only, and not for 
the purpose of transferring the property in the instrument. But 
where the instrument is in the hands of a holder in due course, 
a valid delivery thereof by all parties prior to him so as to make 
them liable to him is conclusively presumed. And where the in- 
strument is no longer in the possession of a party whose signa- 
ture appears thereon, a valid and intentional delivery by him is 
presumed until the contrary is proved.” 3 

Rules of Construction 

Where the language of a negotiable instrument is ambiguous, 
or there are omissions therein, the following rules of construction 
apply: “1. Where the sum payable is expressed in words and also' 
in figures and there is a discrepancy between the two, the sum 
denoted by the words is the sum payable; but if the words are 
ambiguous or uncertain, reference may be had to the figures to 
fix the amount; 2. Where the instrument provides for the pay- 
ment of interest, without specifying the date from which interest 
is to run, the interest runs from the date of the instrument, and 
if the instrument is undated, from the issue thereof; 3. Where 
the instrument is not dated, it will be considered to be dated as 
of the time it was issued; 4. Where there is a conflict between 
the written and printed provisions of the instrument, the written 
provisions prevail; 5. Where the instrument is so ambiguous 
that there is doubt whether it is a bill or note, the holder may 
treat it as either at his election; 6. Where a signature is so plac- 
ed upon the instrument that it is not clear in what capacity the 
person making the same intended to sign, he is to be deemed an 
indorser; 7. Where an instrument containing the words, ‘I prom- 
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ise to pay,’ is signed by two or more persons, they are deemed to 
be jointly and severally liable thereon.” 4 

Capacity of Parties 

The rules which regulate the capacity of persons for ordinary 
contracts govern, in general, the capacity of persons as respect 
negotiable instruments. However, the latter is of two kinds: . (1) 
capacity to incur liability; and, (2) capacity to transfer the in- 
strument. The following classes of persons do not have capacity 
to incur liability on a negotiable instrument, but they do have 
capacity to make a valid transfer thereof: (a) persons non com- 
pos mentis; (b) infants; (c) married women, in some jurisdic- 
tions; and, (d) corporations, when the act is ultra vires. How- 
ever, “in the United States, private corporations, unless restrain- 
ed by charter, have capacity to draw, accept, make, and indorse 
bills and notes.” 6 The following persons may transfer negotia- 
ble instruments, but generally they can incur only personal lia- 
bility and cannot bind their estates: (a) executors; (b) admin- 
istrators; (c) guardians; and, (d) trustees.® 


Consideration 

Every negotiable instrument “is deemed prima facie to have 
been issued for a valuable consideration; and every person whose 
signature appears thereon to have become a party thereto for 
value.” 1 The term “value” means, “any consideration sufficient 
to support a simple contract.” 8 And an antecedent or pre-exist- 
ing debt constitutes “value.” The absence or failure of consider- 
ation “is a matter of defence as against any person not a holder 
in due course; and partial failure of consideration is a defence 
pro tanto, whether the failure is an ascertained and liquidated 
amount or otherwise.”® 

Definitions of Bids of Exchange , Checks, and Promissory Notes 
A bill of exchange is “an unconditional order in writing ad- 
dressed by one person to another, signed by the person giving it, 
requiring the person to whom it is addressed to pay on demand 
or at a fixed or determinable future time a sum certain in money 
to order or to bearer.” 10 An “inland” bill of exchange is a bill 

4 N.I.L. | IT. 1 N.I.L. | 24. 

5 Norton on Bills and Notes, 4th ® N JX, § 25, 

Ed., (hereinafter cited “Norton’'), £ 

96, p. 288, 9N.IL § 2& 

I0NXL. § 12a 


* See Norton, §§ 31-33, pp, S9 T 90. 
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which is, or on its face purports to be, both drawn and payable 
within the same state. Any other bill is a “foreign” bill. The 
original parties to a bill are technically termed the “drawer,” or 
the party who orders the payment; the “drawee,” or the party to 
whom the order is addressed; the “acceptor,” or the drawee after 
he has assented to the order; 11 and the “payee,” or the party in 
whose favor the order is made. 

# 

A check is “a bill of exchange drawn on a bank payable on 
demand,” 12 and except as otherwise provided therein, the provi- 
sions of the N.I.L. applicable to a bill of exchange payable on 
demand apply to a check. 

A negotiable promissory note, within the meaning of the 
N.I.L., 13 “is an unconditional promise in writing made by one 
person to another signed by the maker engaging to pay on de- 
mand, or at a fixed or determinable future time, a sum certain 
in money to order or to bearer.” If a note is drawn to the mak- 
er’s own order it is not complete until indorsed by him. The par- 
ties to a note are technically termed the “maker,” who is the 
person who signs the note and makes the promise, and the 
“payee,” who is the person to whom the promise is made. 

Negotiation; Indorsement 

An instrument is negotiated “when it is transferred from one 
person to another in such manner as to constitute the transferee 
the holder thereof.” 14 If payable to bearer the instrument may 
be negotiated by delivery, whereas if it is payable to the order 
of some person it is negotiated by the indorsement of such per- 
son and delivery. Indorsement is defined as “the writing of the 
name of the indorser on the instrument with the intent either 
to transfer the title to the same, or to strengthen the security 
of the holder by assuming a contingent liability for its future 
payment, or both.” 15 Hence, an indorsement operates to trans- 
fer title to the instrument and also constitutes a contract be- 
tween the indorser and subsequent holders. As such, “an in- 
dorsement may be either special or in blank; and it may also be 
either restrictive or qualified, or conditional.” 16 These different 
kinds of indorsements are defined in the N.I.L. 11 as follows: A 

ii “An acceptance is an undertaking i* N XL* § 30. 

by the drawee to pay the bill when 

due.” Norton, § 41, p. 116. 13 Norton, § 56, p. 148. 


13 N.I.L., § 185. 
13 Section 184. 


is N.I.L. | S3. 

1 1 Sections 34, 36, and 3S. 
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special indorsement specifies the person to whom, or to whose or- 
der, the instrument is to be payable; and the indorsement of such 
indorsee is necessary to the further negotiation of the instru- 
ment. An indorsement in blank specifies no indorsee, and an 
instrument so indorsed is payable to bearer, and may be nego- 
tiated by delivery. A restrictive indorsement is one which either: 
(1) prohibits the further negotiation of the instrument; or, (2) 
constitutes the indorsee the agent of the indorser; or (3) vests 
the title in the indorsee in trust for or to the use of some other 
person. Such an indorsement confers upon the indorsee the 
right: (a) to receive payment of the instrument; (b) to bring 
any action thereon that the indorser could bring; and, (c) to 
transfer his rights as such indorsee, where the form of the in- 
dorsement authorizes him to do so, but all subsequent indorsees 
acquire only the title of the first indorsee under the restrictive 
indorsement. A qualified indorsement is one which constitutes 
the indorser a mere assignor of the title to the instrument and 
may be made by adding to the indorser’s signature the words 
“without recourse,” or any words of similar import. Such an 
indorsement does not impair the negotiable character of the in- 
strument. A conditional indorsement, on the other hand, is de- 
fined as one “by which the title to the instrument does not pass 
until the condition mentioned in the indorsement is fulfilled.” 18 
However, “where an indorsement is conditional, a party required 
to pay the instrument may disregard the condition, and make 
payment to the indorsee or his transferee, whether the condi- 
tion has been fulfilled or not. But any person to whom an in- 
strument so indorsed is negotiated, will hold the same, or the 
proceeds thereof, subject to the rights of the person indorsing 
conditionally.” 16 


IS Norton, § 63, p. 162. 
is N.I.L. § 3&. 

Every person who negotiates a bill 
or note by delivery or indorsement 
warrants: (a) that the instrument is 
genuine and in all respects what it 
purports to be; (b) that be has a 
good title to it; and, (c) that all 
prior parties bad capacity to con- 
tract. And a person who negotiates 
an instrument by delivery or qualified 
indorsement further warrants that be 


has no knowledge of any fact wbicb 
would impair the validity of the in- 
strument or i*ender it valueless. How- 
ever, when the negotiation is by de- 
livery only the warranty extends in 
favor of no bolder other than the 
immediate transferee. On the other 
hand, a person who indorses without 
qualification, in addition to the first 
three warranties listed, warrants 
that the instrument is at the time of 
his indorsement valid and subsist- 
ing. See N.I.L. §§ 65, 66. 
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Rights of the Holder 

A “holder in due course” is defined in the N.I.L, 20 as “a holder 
who has taken the instrument under the following conditions: 
1. That it is complete and regular upon its face; 2. That he be- 
came the holder of it before it was overdue, and without notice 
that it had been previously dishonored, if such was the fact; 3. 
That he took it in good faith and for value; 4. That at the time it 
was negotiated to him he had no notice of any infirmity in the 
instrument or defect in the title of the person negotiating it.” 
Such a holder “holds the instrument free from any defect of title 
of prior parties, and free from defences available to prior par- 
ties among themselves, and may enforce payment of the instru- 
ment for the full amount thereof against all parties liable there- 
on.” 31 In the hands of one other than a holder in due course 
“a negotiable instrument is subject to the same defences as if it 
were non-negotiable. But a holder who derives his title through 
a holder in due course, and who is not himself a party to any 
fraud or illegality affecting the instrument, has all the rights of 
such former holder in respect to all parties prior to the latter.” 33 

Mobilities of the Parties 

The maker of a negotiable instrument, “by making it engages 
that he will pay it according to its tenor, and admits the existence 
of the payee and his then capacity to indorse;” 33 whereas the 
drawer of a negotiable instrument “admits the existence of the 
payee and his then capacity to indorse; and engages that on due 
presentment the instrument will be accepted or paid, or both, ac- 
cording to its tenor, and that if it be dishonored, and the neces- 
sary proceedings on dishonor be duly taken, he will pay the 
amount thereof to the holder, or to any subsequent indorser who 
may be compelled to pay it. But the drawer may insert in the 
instrument an express stipulation negativing or limiting his own 
liability to the holder.” 3 * 

An acceptor, on the other hand, by accepting the instrument 
engages that he will pay it according to the tenor of his accept- 
ance and admits: “1. The existence of the drawer, the genuine- 
ness of his signature, and his capacity and authority to draw the 
instrument; and 2. The existence of the payee and his then ca- 
pacity to indorse.” 35 


ao Section 52. 
n N.I.L. % 37. 
33 N.I.L. § 58. 


S3 N.I.L. § 61. 
*4 N.I.L. % 60. 
S3 N.I.L. § 62. 
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A person placing his signature upon an instrument other than 
as maker, drawer, or acceptor, is deemed to be an indorser un- 
less he clearly indicates by appropriate words his intention to be 
bound in some other capacity, and where a person not otherwise 
a party to an instrument places thereon his signature in blank be- 
fore delivery he is liable as indorser, in accordance with the fol- 
lowing rules: “1. If the instrument is payable to the order 
of a third person, he is liable to the payee and to all subsequent 
parties. 2. If the instrument is payable to the order of the mak- 
er or drawer, or is payable to bearer, he is liable to all parties 
subsequent to the maker or drawer. 3. If he signs for the ac- 
commodation of the payee, [an accommodation party being one 
who has signed the instrument as maker, drawer, acceptor, or 
indorser, without receiving value therefor, and for the purpose of 
lending his name to some other person, and who is liable on the 
instrument to a holder for value] he is liable to all parties sub- 
sequent to the payee.” 36 Every indorser who indorses a nego- 
tiable instrument without qualification “engages that on due 
presentment, it shall be accepted or paid, or both, as the case 
may be, according to its tenor, and that if it be dishonored, and 
the necessary proceedings on dishonor be duly taken, he will pay 
the amount thereof to the holder, or to any subsequent indorser 
who may be compelled to pay it.” 37 As respects one another, in- 
dorsers are liable prima facie in the order in which they indorse 
but evidence is admissible to show that as between or among 
themselves they have agreed otherwise. Joint payees or joint in- 
dorsees who indorse are deemed to have done so jointly and sev- 
erally. 

Discharge of Negotiable Instruments 

Under the N.I.L. 38 “a negotiable instrument is discharged: 1. 
By payment in due course by or on behalf of the principal debtor; 
2. By payment in due course by the party accommodated, where 
the instrument is made or accepted for accommodation; 3. By 
the intentional cancellation thereof by the holder; 4. By any oth- 
er act which will discharge a simple contract for the payment 
of money; 5. When the principal debtor becomes the holder of 
the instrument at or after maturity in his own right.” 

The person “primarily” liable on an instrument is the person 
who by the terms thereof is absolutely required to pay the same; 
all other parties are “secondarily” liable. 39 And a person secon- 
ds Section 119. 

*9 N.I.L. | 192. 


36 N.I.L. I 64. 
31 N.I.L. § 66. 
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darily liable on the instrument is discharged: “1. By any act 
which discharges the instrument; 2. By the intentional cancel- 
lation of his signature by the holder; 3- By the discharge of a 
prior party; 4. By a valid tender of payment made by a prior 
party; 5. By a release of the principal debtor, unless the holder’s 
right of recourse against the party secondarily liable is expressly 
reserved; 6. By any agreement binding upon the holder to ex- 
tend the time of payment, or to postpone the holder’s right to 
enforce the instrument, unless made with the assent of the party 
secondarily liable, or unless the right of recourse against such 
party is expressly reserved.” 30 However, “where the instrument 
is paid by a party secondarily liable thereon, it is not discharged; 
but the party so paying it is remitted to his former rights as re- 
gards all prior parties, and he may strike out his own and all sub- 
sequent indorsements, and again negotiate the instrument, ex- 
cept: 1. Where it is payable to the order of a third person, and 
has been paid by the drawer; and 2. Where it was made or ac- 
cepted for accommodation, and has been paid by the party ac- 
commodated.” 31 

Negotiable Documents of Title to Goods or Chattels 

For the purpose of facilitating sales transactions and credit 
therefor, the law provides for the use of “negotiable documents 
of title” to goods or chattels. Such documents are treated of 
in the Uniform Warehouse Receipts Act, approved by the Com- 
missioners on Uniform State Laws in 1906; in the Uniform Bills 
of Lading Act, approved by the Commissioners on Uniform States 
Laws in 1909; and, also, in the Uniform Sales Act. A negotiable 
document of title is defined in the Uniform Sales Act 32 as “a docu- 
ment of title in which it is stated that the goods referred to there- 
in will be delivered to the bearer, or to the order of any person 
named in such document.” Such a document of title may be ne- 
gotiated by delivery: “(a) Where by the terms of the docu- 
ment the carrier, warehouseman or other bailee issuing the same 
undertakes to deliver the goods to the bearer, or (b) Where by 
the terms of the document the carrier, warehouseman or other 
bailee issuing the same undertakes to deliver the goods to the or- 
der of a specified person, and such person or a subsequent in- 
dorsee of the document has indorsed it in blank or to bearer.” 33 
On the other hand, such a document “may be negotiated by the 


30X.I.L. § 120. 
31 N.I.L. § 121. 


33 Section 27. 

33 Uniform Sales Act, § 2S. 
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indorsement of the person to whose order the goods are by the 
terms of the document deliverable. Such indorsement may be in 
blank, or to bearer or to a specified person. If indorsed to a spec- 
ified person, it may be again negotiated by the indorsement of 
such person in blank, to bearer or to another specified person. 
Subsequent negotiation may be made in, like manner.” 34 A per- 
son to whom a negotiable document of title has been duly nego- 
tiated acquires thereby, “ (a) Such title to the goods as the per- 
son negotiating the document to him had or had ability to con- 
vey to a purchaser in good faith for value and also such title to 
the goods as the person to whose order the goods were to be de- 
livered by the terms of the document had or had ability to con- 
vey to a purchaser in good faith for value, and (b) The direct 
obligation of the bailee issuing the document to hold possession 
of the goods for him according to the terms of the document as 
fully as if such bailee had contracted directly with him.” 38 

SURETYSHIP AND GUARANTY 

83. A contract of suretyship is one which secures a creditor or 
employer against loss caused by the failure of his debtor 
or employee to perform his duties. 

In general 

Suretyship has been defined as “the lending of credit to aid a 
principal who has not sufficient credit of his own.” 36 Thus, a 
surety, in the broad sense, “is a person who is liable for the pay- 
ment of another’s debt or the performance of another’s duty. 
If the obligation of such a person is enforced against him, he is 
generally entitled to reimbursement from the other person, who 
ought himself to have performed so that the surety could not 
have been required to do so. In this sense, the term surety in- 
cludes what is usually meant where the term guarantor is used.” 3,1 
However, in a more restricted sense a surety is a person “who be- 
comes an obligor with another, the terms of his undertaking be- 
ing the same as those of the other, and the circumstances under 
which he assumes his obligation being such that, if the surety is 
required to pay anything, he will be entitled to complete reim- 
bursement;” 38 whereas “a guarantor is one who promises either 

34 Uniform Sales Act, § 29. 37 Arant on Suretyship (hereinaft- 

35 Uniform Sales Act, § 33. er cited “Arant”) g 4, p. 5. 

3G Rollings v. Gunter, 211 Ala. 671, 

101 So* 446, 1924. 


3ft Arautt § 5, p. 5, 
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that another will perform his duty, or that, if another does not 
perform his duty, he will, nonperformance by the other being 
a condition precedent to the guarantor’s duty to pay.” 3a 

In the law of suretyship a “principal” is the person for whose 
debt or default a surety or guarantor is liable, the term “obligee” 
being used to denote the creditor or employer to whom both the 
principal and surety owe their duties. At maturity of the prom- 
ises of the principal and surety “the creditor can proceed against 
either by an ordinary suit, and collect any judgment that may be 
rendered in his favor. He can also realize upon any security re- 
ceived by him from either. In addition, in most American juris- 
dictions, he can subject to the payment of his debt any security 
the principal has given the surety for his protection as if the se- 
curity originally had been given to him instead of the surety .” 40 

Surety and Guarantor Distinguished 

A surety is distinguishable from a guarantor because the prom- 
ise of the former is usually, although not necessarily, made joint- 
ly and severally with the principal and gives rise to a primary 
duty; whereas the promise of the guarantor is separate, is ex- 
pressly conditioned on the principal’s failure to perform, and 
gives rise to a secondary duty. Furthermore, the consideration 
for the surety’s promise is such that he was liable in the action 
of debt at common law if his principal was so liable, but the only 
remedy against the guarantor was the action of assumpsit; and, 
since the promises of the principal and surety are usually joint 
and several and necessarily in the same terms, they may be sued 
together, but in the absence of statute the guarantor cannot be 
sued with his principal. 

Suretyship, Guaranty, and Indorsement Distinguished 

Contracts of suretyship, guaranty, and indorsement are all 
accessory, that is, given to secure other promises; but a surety 
is primarily liable whereas guarantors and indorsers are only 
secondarily liable. Each is ordinarily entitled to reimbursement 
from his principal or the primary obligor, upon payment; but a 
guarantor is liable as soon as the primary obligor defaults where- 
as the indorser is usually liable only when the holder of the in- 
strument makes an unsuccessful attempt to collect from the par- 
ty primarily liable at maturity and prompt notice is given of the 
dishonor. 


39 A rant. $ 6, p. 7. 


40 A rant, S 30, p. 308. 
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Formation and Construction of Suretyship and Guaranty Con- 
tracts 

The existence of contracts of suretyship and guaranty and 
their terms are tested by the general principles of contracts; 
but in regard to the construction of such contracts, as until com- 
paratively recently a surety was nearly always an individual 
who assumed the obligation incident to that status simply to 
accommodate the principal debtor without compensation, it has 
long been said that the surety is a favorite of the law and his con- 
tract strictissimi juris (of the strictest right or law) . The atti- 
tude thus expressed “seems to have caused some courts, when the 
language of the promise was ambiguous, to adopt the meaning 
most favorable to the surety. Others have said that ambiguous 
language should be construed against the person using it. The 
rule most widely followed is that a surety’s promise is to be con- 
strued as is any other contract. When its language is ambiguous, 
that meaning will be adopted which the surrounding circum- 
stances indicate that it was most reasonable for the promisee to 
believe the promisor to have intended. If the surrounding cir- 
cumstances leave the meaning in doubt, that meaning will be 
adopted which is least favorable to the person who used the 
language .” 41 A compensated surety, on the other hand, has 
never been regarded as a favorite of the law and the promise 
of such a surety “is generally said to be in the nature of a contract 
of insurance, and the rules applicable to the construction of 
insurance policies applicable to it. Hence, where its language 
is ambiguous, that meaning is adopted which is most favorable 
to the promisee. This is generally justifiable because the con- 
tract is generally drawn by the surety’s attorneys, agents or 
officers. However, it is not a rule of construction especially ap- 
plicable to the promises of compensated sureties or insurers, but 
a rule that is applicable wherever the ambiguous language is 
chosen by the promisor .” 42 

Rights and Liabilities of Sureties 

In general, the most important rights and liabilities of a surety 
are as follows: An unconditional release of the principal debtor 
by the creditor releases the surety; and, if the creditor has se- 
curity for the principal’s performance of his duty and releases 
it the surety is discharged to the extent of the value thereof. 
However, when the creditor releases the principal debtor but 
reserves his remedies against the surety, the latter is not dis- 


'll Ar ant, § 39, p. 140* 


*2 A rant, § 40 , p. 146. 
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charged. On the other hand, if the creditor releases one of 
several cosureties, those not released are discharged to the ex- 
tent that they, upon payment, might have obtained reimburse- 
ment from the surety released. 

Where the instrument signed by the surety is materially al- 
tered by the obligee after he receives it, the surety is usually 
discharged unless the instrument is negotiable and in the hands 
of a holder in due course in which case the surety will be liable 
to such holder in accordance with the original tenor of the instru- 
ment. And, where subsequent to the original agreement the 
principal and obligee enter into another agreement concerning 
the same subject-matter, the surety is ordinarily discharged al- 
though the terms of the later agreement differ only slightly from 
those of the first, unless the surety assents to the second agree- 
ment before or after it is made; and, if the creditor enters into 
a binding agreement with the principal debtor to extend the time 
of payment the surety is generally discharged. However, “courts 
appear to be adopting rather generally the view that a change 
does not discharge a compensated surety unless the change 
causes it injury ;” 43 and, “there seems to be a tendency to hold 
compensated sureties, notwithstanding extensions of time, un- 
less they show that injury has been caused them by the ex- 
tension agreement .” 44 

Concerning the right of a surety to exoneration; the principal 
owes his surety the duty to perform as soon as performance is 
due so that the surety will never be liable to a suit by the credi- 
tor. Consequently if the principal does not perform at maturity 
the surety may bring a suit in equity against him and obtain a 
decree that he pay the creditor. On the other hand, if the surety 
pays the obligee he has the right to be reimbursed by his prin- 
cipal and may recover the amount by action against his princi- 
pal. 4 * 


43Arant, p. 264. 

44 Arant, § 68, p, 284. 

45 “When a surety pays his prlnci* 
pal's debt he has a right to be substi- 
tuted to the position of the creditor 
whom he pays. This is known as the 
surety’s right of subrogation. It is 
equitable in origin and nature, and 
formerly was vindicated only by 
courts of equity. It does not exist 
until the creditor’s claim is fully paid. 


It entitles the surety to use any rem- 
edy against the principal which the 
creditor could have used, and in gen- 
eral to enjoy the benefit of any ad- 
vantage that the creditor had, such 
as a mortgage, lien, power to con- 
fess judgment, to follow trust funds, 
to proceed against a third person who 
has promised either the principal or 
the creditor to pay the debt. It also 
entitles the surety to enjoy any prior- 
ity that the paid creditor enjoyed. If 
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In regard to cosureties; at maturity of the principal’s obliga- 
tion a surety, in a suit in equity, may compel his cosureties to pay 
to the creditor their proportion of the principal’s indebtedness. 
And when one of several cosureties pays the principal’s debt he 
is entitled to contribution; that is, he is entitled to have his co- 
sureties repay him their proportion of the indebtedness paid. 

As respects the right of a surety that the creditor enforce se- 
curity received from the principal debtor; “at law, it was neces- 
sary that the surety pay his principal’s debt before he could 
utilize the creditor’s security. In equity, however, if it is neces- 
sary for the surety’s protection, the creditor may be required 
to enforce the security received from the principal before pro- 
ceeding to collect from the surety, if this can be done without 
enforcing unreasonable delay and expense upon the creditor .” 46 
Of course the surety is discharged to whatever extent the cred- 
itor realizes upon security held by him to secure the debt upon 
which the surely is liable. 
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84. A contract by which one of the parties, for a valuable consid- 
eration known as a premium, assumes a risk of loss or liar 
bility that rests upon the other, pursuant to a plan for the 
distribution of such risk, is a contract of insurance. 47 


In general 

Definitions of terms in common use in insurance are as fol- 
lows: The person who undertakes to indemnify another by a 
contract of insurance is called the “insurer” or “underwriter.” 
The person who obtains insurance upon his property, or upon 
whose life an insurance is effected, is called the “insured.” The 
written instrument evidencing the contract is called the “policy.” 
The person to whom the policy is payable is called the “benefi- 
ciary.” The events and causes insured against are termed “risks” 
or “perils.” That which is insured, the life or property interest, 
is called the “subject-matter” of the contract. 


the obligation was created by a spe- 
cialty, the surety enjoys the prefer- 
ence of a specialty creditor, and the 
statute of limitations applicable is 
that applicable to specialty claims. 
If tbe obligee paid is tbe state, tbe 
surety enjoys tbe state’s priority over 
tbe other creditors as well as its im- 
Smtth El.Law 2d— 19 


muni ty against tbe statute of limita- 
tions.” Arant, g T9, p. 357, 

Arant, § 77, p. 352. 

47 gee Vance on Insurance, 2d Ed., 
(hereinafter cited (J Vance”), § 23, p. 
57. 
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The distinguishing elements of a contract of insurance are as 
follows: “(a) The insured possesses an interest of some kind 
susceptible of pecuniary estimation, known as an insurable rLk. 
(b) The insured is subject to a risk of loss through the destruc- 
tion or impairment of that interest by the happening of designat- 
ed perils, (c) The insurer assumes that risk of loss, (d) Such 
assumption is part of a general scheme to distribute actual losses 
among a large group of persons bearing similar risks, (e) As 
consideration for the insurer’s promise, the insured makes a rata- 
ble contribution to a general insurance fund, called a premium.” 48 

Requisites for the Validity of an Insurance Contract 
. In order that a contract of insurance be valid “it must possess 
all the essential elements that are requisite to the validity of any 
other contract; that is: (a) There must be an agreement re- 
sulting from an offer and acceptance, (b) In order to be bind- 
ing, this agreement — (1) Must be in the form required by law. 

(2) There must be two parties legally capable of contracting. 

(3) It must be supported by a valuable consideration, unless such 
consideration be dispensed with by reason of a seal. (4) The 
purpose of the contract must be legal, and not in contravention 
of public policy, (c) In addition the insurance contract must 
be made fairly, the consent of each of the parties being given up- 
on a full knowledge of all material and relevant facts known to 
the other,” 49 

Parties Competent 

In the absence of statutory restrictions, any individual, asso- 
ciation, or corporation with adequate powers may become an in- 
surer, but it is competent for a state to impose upon all persons 
granting insurance such conditions as may be deemed necessary 
for the proper and' safe regulation of the business. On the other 
hand, “in order that a person may be the party insured in an in- 
surance contract, two essential requisites must exist: (a) The 
person must be competent to make a contract; (b) He must pos- 
sess an insurable interest in the subject of the insurance.” 50 

Different Kinds of Insurance 

The chief kinds of insurance are as follows: (a) marine, or 
that which covers vessels, cargoes, and other property exposed 
to maritime risks; (b) fire, or that which covers buildings, goods, 

4S Vance, $ 3, p. 2. - 60 Vance, f 41, p. 108. 

40 Vance, | 34, p. 89. 
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and such other objects of property rights as are exposed to injury 
by fire; (c) life, or that which covers the lives of human beings 
and domestic animals; and, (d) accident and health insurance, or 
that which covers persons against injury from accident, or ex- 
pense and loss of time from disease. 

Different Kinds of Policies 

Insurance policies differ according to the character of the con- 
tract made, and may be classified as follows: (1) As to the 
amount payable a policy is “valued” or “open,” the former be- 
ing one in which the amount of indemnity to be paid in the event 
of loss is fixed by the terms of the contract, whereas an open 
policy is one in which the sum to be paid is not fixed other than 
by the naming of a maximum liability, but is left to be determin- 
ed by the parties in the event of loss. (2) As to their subject- 
matter policies are termed “floating,” “running,” or “blanket” 
policies, such a policy being one where the property covered is 
constantly changing, as in the case of a stock of merchandise in 
a mercantile establishment. (3) As to duration, marine poli- 
cies are either “time” or “voyage,” a time policy being one in 
which the duration of the risk is fixed for a definite period of 
time, whereas a voyage policy is one that insures a vessel or its 
cargo during a certain voyage, as from New York to Glasgow. 

(4) Life policies are known chiefly as “regular,” “tontine,” “en- 
dowment,” “joint,” and “survivorship” policies. A “regular” 
life policy is one which requires the payment of fixed premiums 
annually throughout life and which becomes payable only on the 
death of the insured. A “tontine” policy is one of a class which 
is entitled to certain benefits only in case it shall continue in 
force for a given period or shall survive others in the same class, 
those of the class lapsing going to enhance the value of those 
remaining in force. An “endowment” policy is one payable at 
the end of a certain period if the insured survives such period, or 
upon the death of the insured in case he dies before the end of the 
period. A “joint” life policy is one under which there is an 
agreement that the premium shall be paid during the joint lives 
of the persons insured, the policy maturing and becoming pay- 
able upon the death of any one of those jointly insured. A “sur- 
vivorship” policy, on the other hand, is one that is payable upon 
the death of the survivor of several joint lives. 

The Premium 

The premium is the periodical sum paid by the insured for the 
protection furnished by the insurance contract. In the case of 
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life insurance the amount of the premium is fixed by reference 
to established mortality tables which show the expectancy or 
probable length of life of the insured. “When the risk has once 
attached the whole premium is deemed to be earned, and no por- 
tion thereof is returnable, in the absence of a stipulation to the 
contrary, even though the risk may terminate before the expira- 
tion of the term contracted for, unless — (a) Such termination 
is due to the wrong of the insurer, or (b) Such return is required 
by statute. When the risk has never attached, the premium paid 
is always returnable unless — (a) The contract was rendered 
void ab initio by the fraud of the insured, or (b) The contract is , 
illegal, and the parties in pari delicto .” 51 

Assignability 

An insurance contract is essentially personal, “each party hav- 
ing in view the character, credit, and conduct of the other. The 
contract contemplates the payment of money by one to the oth- 
er, in order to make good a loss that may be suffered with ref- 
erence to the interest that may be insured. The performance 
of the insurer’s promise does not ordinarily affect in any wise 
the insured’s legal relations with respect to the land or other 
thing that may be covered. Hence: (a) The contract of in- 
surance is not attached to the property which is the subject of 
the insurance, nor does it run with it to a transferee, (b) A 
policy of fire insurance cannot pass by express assignment to 
the transferee of the property insured without the assent of the 
insurer, but, by reason of the custom of merchants, a marine 
policy may be assigned to the insured’s successor in title without 
reference to the assent of the insurer unless such assignment 
is expressly forbidden by the policy, (c) After loss suffered, a 
fire policy, as well as a policy of any other kind, becomes a mere 
money claim, and is as freely assignable as any other chose in ac- 
tion. (d) A life policy is a contingent chose in action, which, 
in the absence of stipulation to the contrary, is assignable with- 
out the assent of the insurer .” 58 

Insurable Interest 



The term “insurable interest,” in its broadest sense, is applied 
to that interest “which the law requires a person making a con- 
tract of insurance to have in the thing or person insured in order 
that the contract creating rights and duties so highly dependent 
upon chance may escape the condemnation visited upon wagers. 


Bi Vance, §§ 92, 93. 


53 Vanee, § 2$, p. 69. 
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In defining the term in a narrowed sense, it is necessary to make 
a sharp distinction between contracts relating to destruction of 
or damage to property, and those relating to the death or injury 
of persons .” 53 

A person is generally regarded as having an insurable interest 
in property “when he sustains such relations with respect to it 
that he has a reasonable expectation, resting upon a basis of legal 
right, of benefit to be derived from its continued existence, or of 
loss or liability from its destruction. More specifically, an in- 
surable interest exists in the following cases: (a) When the in- 
sured possesses a legal title to the property insured, whether vest- 
ed or contingent, defeasible or indefeasible, (b) When he has 
an equitable title, of whatever character and in whatever man- 
ner acquired, (c) When he possesses a qualified property or 
possessory right in the subject of the insurance, such as that of a 
bailee, (d) When he has mere possession or right of possession, 
(e) When he has neither possession of the property, nor any oth- 
er legal interest in it, but stands in such relation with respect 
to it that he may suffer, from its destruction, loss of a legal right 
dependent upon its continued existence .” 54 

Public policy is contravened by a contract of life insurance 
not supported by an insurable interest, and such a policy is con- 
sequently void. However, “the existence of an insurable interest 
at the time when the policy is issued is sufficient. The subse- 
quent termination of such interest before the maturity of the pol- 
icy in no wise affects its validity. Every person has an insurable 
interest in his own life, and may lawfully insure it for the bene- 
fit of his own estate, or in behalf of any other person. It is not 
necessary that such beneficiary shall possess an interest in the 
life insured .” 55 

In regard to insuring the life of another, “the older cases justi- 
fy the statement that a person may procure insurance on the 
life of another only when he is so related to that other by reason 
of blood, marriage, or commerce that he has well-grounded ex- 
pectations of deriving pecuniary benefit from the continuation 
of that other’s life, or of suffering detriment or incurring liabil- 
ity through its termination. But numerous judicial declarations 
and some recent decisions lay down the rule that near blood re- 
lationship alone, without expectation of pecuniary benefit, ex- 
isting between the person procuring the policy in good faith and 

53 Vance, § 47, p. 118. 55 Vance, §§ 52-54, p. 147. 

Vance* § 50, p, 124. 
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the life insured, is sufficient to validate the contract,” 56 How- 
ever, the consent of the person whose life is so insured should be 
obtained as, “while the practice of insurers makes the question 
somewhat uncertain, it seems that both by reason and authority 
insurance written upon the life of one who has not consented 
thereto is contrary to public policy, and void.” 57 

Marine Insurance 

Generally a marine insurance policy covers any property that 
comes reasonably within the words of description used and that 
may be exposed to the perils insured against; and, by express 
agreement, freight or passenger money to be earned by the ves- 
sel, or profits to be made on the cargo, may be included. The 
duration of the risk and the time when it attaches depend upon 
the agreement of the parties as expressed in the policy and as in- 
terpreted in the light of the circumstances and usages with ref- 
erence to which the contract was made. The underwriter or in- 
surer is liable for all losses proximately caused by the perils in- 
sured against. However, “there are implied in every insurance 
upon any marine venture, whether of vessel, cargo, or freight, 
three conditions upon the underwriter’s liability for the risks as- 
sumed, usually termed ‘implied warranties.’ That is, the insur- 
er will not be liable for any loss under his policy in case the ves- 
sel (1) is unseaworthy at the inception of the insurance, or (2) 
deviates from the agreed voyage, or (3) engages in an illegal 
venture.” 58 


Fire Insurance «. 

.Under a fire insurance policy the direct loss or damage for 
which the insurer generally contracts to give indemnity consists 
of all such injuries as are proximately due to the action of a hos- 
tile fire. “These include not only damage done by actual igni- 
tion, but also such as results from charring, scorching, smoke, 
water used in quenching the fire, or from the hasty efforts to 
remove the goods insured to a place of safety.” 59 Fire is said to 
be the “proximate cause” of a loss when that loss has been caus- 
ed by a force set in motion by fire, without the intervention of 
any new and independent force; and a fire is “hostile” when it 
bums in a place or manner not intended. 

G6 Vance, § 55, p. 147. 08 Vance, g 240, p. 844. 

57 Vance, § 5S, p. 171. 89 Vanee, g 201, p. 750, 
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Accident Insurance 

Accident insurance is similar in most respects to life insurance, 
the same rules of law applying to the making of an accident in- 
surance contract and to its construction when made as are ap- 
plicable to life insurance. Policies of accident insurance, in 
many varying forms, provide indemnity for “accidental injury” 
or for “bodily injuries” resulting from “violent, external, and ac- 
cidental means.” Within the meaning of these policies: “(1) 
Any injury which is unintended, unexpected and unusual is deem- 
ed an ‘accidental injury,’ even though it results from acts or 
events that were intentionally done. (2) Any injury is ‘effected 
by accidental means’ when any act, event or condition in the line 
of proximate causation bringing about that injury was, from the 
standpoint of the injured person, unintended, unexpected, un- 
usual or unknown. The dominant factor in effecting the injury 
may be (a) The act of the insured or of another person done with 
the insured’s consent, which may be (1) intended, (2) unintend- 
ed; (b) The act of another person, whether intended or not, done 
without the consent of the insured. (3) Any unintended acts of 
the insured are deemed accidental. These include acts done while 
insane. (4) Intended acts of the insured are not considered to 
be ‘accidental means’ causing an injury suffered, even though 
that injury is wholly unintended arid unexpected, unless the in- 
tended act, (a) Because of slip or misadventure, was done in a 
manner not intended, or (b) Was done in ignorance of the exist- 
ence of unusual conditions which caused unexpected injurious 
consequences to ensue.” 60 In both of the latter cases, the injuiy 
is held to result from accidental means. Under the rules last 
stated, “the insurer is liable, in the absence of effective express 
limitations, or exceptions to the contrary, for injury or death 
inflicted on the insured: (a) By his own hand while insane; (b) 
By taking of poison by mistake; (c) By overdoses of drugs ad- 
ministered or taken by mistake or in ignorance of material path- 
ological conditions; (d) By unexpected bacterial infection con- 
sequent upon the doing of certain acts, even though such acts 
were intentionally done.” 61 An additional category of injuries 
within such policies is that which includes injuries caused to the 
insured by the acts of another person done without the consent 
of the insured, whether intentionally or unintentionally, unless 
such injurious acts were provoked and should have been expect- 
ed by the insured. Under this principle, in the absence of effec- 
tive express limitations or exceptions to the contrary, the insurer 


6 ci Vance, p. 869. 


6i Vanee, p. 869. 
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is liable for the injury or death of the insured in battle or by thfe 
unprovoked private violence of another. 

It frequently occurs that the death of the person insured un- 
der an accident policy expressly excepting injuries and death 
from disease is immediately caused by some disease induced by 
an accidental injury. In such a case, “if the circumstances are 
such as to make the accident, and not the disease, the proximate 
cause of the death, the insurer is liable as for death due to acci- 
dental means.” 83 

As respects total disability the liability of the insurer is fixed 
exclusively by the terms of the policy. And total disability upon 
which certain payments are usually conditioned exists as a rule 
when the injury is such that it prevents the insured from engag- 
ing in his customary occupation. This rule, however, may be 
varied by the terms of the insurance contract. 

Beneficiaries under Life Policies; Interests and Bights 

The beneficiary under a life insurance policy is the person des- 
ignated by the terms of the contract as the one who shall receive 
the proceeds. Such beneficiary may be “ (a) The person insured 
or his personal representatives, (b) Some one other than the 
insured, who may be (1) The assured, or the one procuring and 
maintaining the contract, (2) One whom the insured, for a val- 
uable consideration, has designated as beneficiary, or (3) One 
whose nomination as beneficiary is due to mere bounty of the in- 
sured. The term as ordinarily used includes only third persons 
designated as beneficiaries by the party insured.” 63 

The legal interests of life insurance beneficiaries vary greatly 
with the terms of the different contracts. However, generally 
they may be: (1) vested, either absolutely, or conditionally, 
subject to being divested by the happening of some condition sub- 
sequent; or they may be, (2) contingent upon the happening of 
some condition precedent; or, (3) mere expectancies, or possibili- 
ties of benefits to be received. 

When the person insured survives a beneficiary who is abso- 
lutely designated in a policy that makes no provision for such a 
contingency, “the prevailing view is that the interest of the de- 
ceased beneficiary remains beyond the control of the insured and 
becomes assets of such beneficiary’s estate. But an increasing 
number of courts now hold that a trust results to the insured, as 


6* Vance, § 259, p. 880. 


«3 Vance, § 142, p. 537. 
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upon a failure of the trust declared for the beneficiary, whose 
death defeated the purpose of the declaration.” 64 

As respects the effect of divorce, “in the absence of statute 
changing the common-law rule, the divorce of a beneficiary from 
the insured does not terminate her right in a policy payable to 
her without condition.” 65 

In regard to the effect of murder, “when the beneficiary felon- 
iously takes the life of the insured, he thereby loses all interest 
in the insurance money. In case the policy was procured by the 
beneficiary as promisee, the insurer’s duty to pay is extinguished; 
but if the beneficiary was but a third party payee designated in a 
policy procured by the insured, the insurer’s duty to pay is not 
extinguished, but shifts by way of resulting trust to the personal 
representative of the insured. The felonious beneficiary is also 
barred from taking any interest in the insurance money under 
the statutes of distribution.” 66 


Rights of Creditors of the Insured 

As a rule, general creditors of the insured have no rights in the 
latter’s insurance on property prior to the happening of a loss, 
but after a loss has occurred the claim of the insured becomes a 
mere chose in action which is subject, like any other chose, to be 
seized for the satisfaction of his creditors. However, by the 
weight of authority, the proceeds of insurance upon exempt 
property are also exempt. 

Life insurance policies which are payable to the insured or his 
estate are subject to the claims of his creditors, when matured, 
unless exempted by statute, but “such policies, before maturity, 
are to be deemed assets for the payment of debts only when by 
their terms, or by the practice of the insurer, they possess a fixed 
money value. 67 On the other hand, in the absence of contrary 
statutes, the insured has no interest in policies payable absolute- 
ly to third persons as beneficiaries which his creditors can reach 
except: (a) where the beneficiary became such by voluntary 
assignment of a policy payable to insured’s estate after the 
insured incurred the indebtedness; (b) where premiums have 
been paid with money embezzled from the creditor; or, (c) where 
premiums have been paid by the insured while insolvent. 

64 Vance, § 154, p. 592. 6$ Vance, § 156, p. 59& 

65 Vance, § 155, p. 596. vt Vance, § 161, p. 614. 
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Construction of Insurance Policies 

The general principle of construction applied by the judiciary 
to all contracts of insurance is, that while like other contracts 
they are to be so construed as to give effect to the intention of 
the parties, yet, “where there exists any doubt as to that inten- 
tion it is always to be resolved strictly against the insurer and 
in favor of the insured. [And], despite the fact that in some 
states insurance contracts are required by law to be made in ac- 
cordance with a statutory form, it is now settled that the same 
rules of construction are to be applied to the terms of the statu- 
tory policy as to other forms of policies.” 68 

The “Incontestable Clause ,t 

The provision found in most life insurance policies (required in 
many states by statute) that declares such a policy to be incon- 
testable after a certain period “is said to be in the nature of a 
conventional statute of limitations; but it is not subject to the 
rules governing such statutes. The numerous decisions constru- 
ing the clause are not wholly harmonious but the following rules 
are accepted, in all or most jurisdictions: ■ (a) The incontestable 
clause bars every defense not excepted expressly therein saving 
want of insurable interest. Even fraud in the procurement of 
the contract is barred, although there is much authority allowing 
such fraud to be shown when the policy is made incontestable 
from date, (b) But the insurer is not precluded from showing 
that a loss suffered was due to an excepted risk, not covered by 
the policy, (c) The contest required must be by court action, 
either by answer or plea to an action brought or by bill to can- 
cel the policy. A renunciation of the contract is not sufficient, 
(d) In cases of reinstatement, difficulty arises as to the ‘date of 
issue’ from which the running of the incontestable period is to 
be computed. When the defense set up involves a condition of 
the original contract, the period is computed from the policy date. 
But when the defense arises out of the transaction resulting in 
reinstatement, the period fixed by the policy runs from the date 
of the reinstatement, (e) The death of the insured during the 
contestable period does not stop its running. The formal contest 
must nevertheless be made within the specified time; but where 
the policy is payable to insured’s estate, the time elapsing be- 
tween the death of the insured and the qualification of his exec- 
utor or administrator is excluded, (f) The clause has no ap- 
plication to conditions operative after loss, such as that requiring 
proofs of loss.” 69 

68 v ance, §§ 179, ISO, p. 689. Vance, g 231, pp. S18, 819. 
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AGENCY 

85. Agency is the relationship which results from the manifesta- 
tion of consent by one person called the principal to an- 
other called the agent that the latter shall act on behalf of 
the former and subject to his control, and consent by the 
agent so to act, 1 

In general 

An agent differs from a servant in that an agent may bring his 
employer or principal into legal relations with third persons, 
whereas a servant renders services for his employer or master 
which are not of such a nature as to create new legal relations 
between the master and third persons. Thus, the persons hired 
for and engaged in a business enterprise generally fall into two 
groups, one group being composed of those whose duties are pri- 
marily manual or mechanical, such as truckers and workmen en- 
gaged in production; and a second group the members of which 
have the authority to create new legal relations between the em- 
ployer or principal and third persons. Any act which a person 
can do in his own right and which the law does not require spe- 
cifically to be done personally, can be performed through an 
agent; but, of course, an agency contract or appointment which 
contemplates an illegal object, that is an act criminal, tortious, 
or opposed to public policy, is void. 8 

General and Special Agents 

Agents are either “general” or "special,” a general agent be- 
ing one authorized to conduct a series of transactions involving 
a continuity of service, whereas a special agent is one authorized 
to conduct a single transaction or a series of transactions not in- 
volving continuity of service, the distinction between the two 

i See Restatement of the Law of s gee Tiffany on Agency, 2d Ed., 
Agency, (hereinafter cited “Restate- (hereinafter cited “Tiffany”), 65, 
ment”) § 1, p. 7. 66, pp. 173, 175. 
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kinds of agents being one of degree. 3 Thus, the manager of a 
business is a general agent for the principal who employs him, 
whereas a person engaged only to deliver a deed, on specified 
terms, is a special agent. 4 

Disclosed, Partially Disclosed, and Undisclosed Principals 
Principals, or those on whose behalf agents act, to the extent 
that the third persons involved have notice of the existence and 
identity of the principals, are either disclosed, partially disclos- 
ed, or undisclosed. Thus: “(1) If, at the time of a transaction 
conducted by the agent, the other party thereto has notice that 
the agent is acting for a principal and of the principal's identity, 
the principal is disclosed. (2) If the other party has notice that 
the agent is or may be acting for a principal but has no notice 
of the principal’s identity, the principal for whom the agent is 
acting is partially disclosed. (3) If the other party has no no- 
tice that the agent is acting for a principal, the principal is un- 
disclosed.” 5 


Capacity of Parties 

As a rule, “capacity to enter into a contract of agency, or to 
act by means of an agent is coextensive with the capacity of the 
principal to contract;” 6 and, “the ordinary consequences of 
agency follow the appointment of an agent by a person of limit- 
ed capacity, except that the appointment and transactions done 
thereunder are subject to defenses which the principal may have 
because of his lack of capacity. Thus, infants and persons lack- 
ing full capacity because of mental defects are affected by acts 
done on their account by a person whom they direct so to act, to 
the extent to which they have capacity to give consent and be- 
come parties to the transaction. Likewise, aside from statute, 
to the same extent that a married woman may be bound by her 


3 See Restatement, pp* 13, 14* 

4 The term “attorney” Is sometimes 
used as a synonym of the term 
“agent,” and the terms “attorney at 
law” and “attorney in fact” are com- 
monly used, the former to denote “an 
advocate, counsel, or official agent 
employed in preparing, managing, 
and trying eases in the courts,” 
whereas the term “attorney in fact” 
is used to denote one authorized by 


another to act in his place and stead, 
“either for some particular act, or 
for the transaction of business in gen* 
era], not of a legal character* This 
authority is conferred by an instni* 
ment in writing, called a ‘letter of 
attorney,* or more commonly a ‘pow- 
er of attorney.* * Black’s Law Dic- 
tionary, 3d J Ed*, p* 167* 

5 Restatement, g 4, pp. 15, la 

e Tiffany, § 67, p. 177. 


AGENCY 


§ S5 


SOI 


consent to a delegable act, the act of an agent pursuant to her 
directions binds her.” 7 

On the other hand, any person has capacity to act as agent on 
behalf of another, but as between principal and agent the valid- 
ity of their contractual relation is determined by the capacity of 
the agent to contract* Thus, an infant, a married woman, or a 
person otherwise incompetent to bind himself by contract, may 
still have capacity to act as an agent and execute contracts on 
behalf of his principal which will bind the latter* However, an 
interest adverse to the interests of the principal may affect the 
capacity of a person to act as agent. For example, under the 
seventeenth section of the Statute of Frauds, a party to a con- 
tract of sale may not, as agent of the other party to the contract, 
affix the latter's signature to the memorandum or note required 
to take such a transaction out of the operation of the statute* In 
other cases, if the agent has an adverse or antagonistic interest 
the principal may repudiate the transaction or adopt it and claim 
an account of the profit made by the agent. 


Delegation of Authority by Agent; Subagents 

An agent may, as a rule, delegate his authority to a subagent 
unless such delegation is against public policy or his contract 
with the principal. Whether or not such a delegation would be 
contrary to the agency contract may be gathered from the ex- 
pressions of the principal, the character of the business, usages, 
prior conduct of the parties, the necessity of meeting an emer- 
gency, or from the character of the acts committed to the agent* 
Of course if the agency contract contemplates the personal serv- 
ices of the agent he is generally precluded from delegating his au- 
thority to a subagent, but in ordinary cases permitting delega- 
tion, and where a delegation is properly made, “the subagent is, 
so far as relates to third persons, the agent of the principal, and 
the acts of the subagent are binding upon the principal; but 
whether, as between principal and subagent, the relation of prin- 
cipal and agent is created, so that the subagent is responsible to 
the principal, depends upon whether the agent has been authoriz- 
ed to employ the subagent on the principal's behalf — that is, to 
create privity of contract between them— or has been authoriz- 
ed simply to employ a subagent on his own responsibility*” 3 On 
the other hand, when an unauthorized delegation has been made, 
the legal relations of the principal and third person cannot be af- 


7 Restatement, p* 62* 


£ Tiffany, § S3, p* 209, 
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fected by the subagent and the agent is responsible to the prin- 
cipal for the conduct of the subagent and to the subagent for his 
compensation. 

Appointment of Agents; Formalities 

In the absence of contrary statutes, authority for any lawful 
purpose, except the execution of an instrument under seal, may 
be conferred upon an agent by specialty, by writing, by word of 
mouth, or by conduct. However, the authority to execute an in- 
strument under seal must be conferred by an instrument under 
seal except where: “(a) the instrument is executed in the prin- 
cipal’s presence and by his direction; (b) the instrument is au- 
thorized by a corporation or partnership in accordance with the 
rules relating to the authorization of such instruments by such 
associations; or (c) a statute deprives seals of their efficacy.” 9 

Rules Relating to the Scope of an Agenfs Authority 

Some of the more important general rules relating to the scope 
of an agent’s authority are as follows: (1) Where the authority 
of an agent is conferred by a formal written instrument it is con- 
strued more strictly than when informally conferred, but in all 
cases the object of the parties is to be kept in view and the agent 
has apparent authority to do whatever is reasonably necessary to 
its effective execution in accordance with the established usages 
and customs of the particular business to which his employment 
relates. (2) Where the authority is conferred in such terms as 
to be capable of more than one construction, an act done by the 
agent in good faith which is warranted by one construction is 
deemed to have been authorized although that construction was 
not intended by the principal. (3) Every agent in the execution 
of expressed authority has implied authority to do whatever is 
reasonably necessary to its effective execution unless the princi- 
pal has indicated a contrary intention. (4) Every agent in the 
execution of expressed authority has authority to act in accord- 
ance with the established usages and customs of the particular 
business which he is employed to transact, or of the particular 
agency in which he is employed, unless his principal has indicat- 
ed a contrary intention. 10 

In general, a principal is liable upon a contract duly made by 
his agent with a third person: (1) When the agent acted with- 
in the scope of his actual authority. (2) When the contract has 

8 Restatement, f 2S(a), pp. 7T, 78. 1 ° See Tiffany, §§ 11-15, pp. 25-36. 
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been ratified by the principal. (3) When the agent acted with- 
in the scope of his apparent authority, unless the third person 
had notice that the agent was exceeding his actual authority. 

Ordinarily a disclosed principal is liable to a third person on a 
contract formulated by his agent: (a) if the principal told the 
agent to do the act; (b) if he told the third person that the 
agent had the authority to do the act; or (c) if he told the agent 
to tell the third person that the agent had the authority to do 
the act. And, as a rule, an undisclosed principal may sue or be 
sued upon a contract made on his behalf by his agent. On the 
other hand, an agent may become personally liable to the third 
party involved in the following general situations: (1) When he 
acts without authority or exceeds his authority. (2) When, al- 
though intending to bind his principal, he executes an instrument 
in such a way as to bind himself instead of his principal. (3) 
When he expressly pledges his own liability. (4) When he con- 
ceals his character as agent, or conceals the name of his princi- 
pal, or renders his principal inaccessible. (5) When he has no 
responsible principal, either from want of legal existence or from 
want of legal responsibility. Where the agent has failed to bind 
his principal and has rendered himself liable on a contract, or 
when he has a beneficial interest in the contract, he may sue 
upon it. 

Ratification 

Ratification is defined as, “the affirmance by a person of a 
prior act which did not bind him but which was done or profess- 
edly done on his account, whereby the act, as to some or all per- 
sons, is given effect as if originally authorized by him.” 11 And 
generally a person may ratify any previous unauthorized act 
done by another in his behalf which he might then and could still 
lawfully do himself, and which he might then and could still 
lawfully delegate to such other to be done. However, an act can- 
not be ratified unless the actor intended to act for the ratifier, 
and the ratifier must have been in existence when the act was 
done and must have been competent to authorize the act when it 
was done and be still competent to authorize it at the time of 
ratification. As a rule, a ratification may be accomplished by 
express terms, or it may be implied by conduct. However, 
where formalities are requisite for the authorization of an act 
such an act can only be ratified by the same formalities. The ef- 


11 Restatement, f 82, p. 397. 
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feet of a ratification is to make the unauthorized act that of the 
principal the same as though authority to do the act had been 
previously given, except where the rights of third persons have 
intervened between the act and the ratification; and, except in 
cases of tort, it releases the agent from liability for loss or dam- 
age arising from the act. Generally, however, a principal can- 
not ratify the unauthorized act of an agent so as to acquire rights 
against the third person without the express or implied consent 
of the latter. 

Duties of the Parties 

The general duties of an agent to his principal are as follows: 
(1) To obey instructions. (2) To exercise skill, care, and dili- 
gence. (3) To act in good faith. (4) To account. Corrective- 
ly, the general duties of a principal to his agent are as follows: 
(a) To remunerate the agent for his services, (b) To reim- 
burse the agent for expenses incurred in the execution of his au- 
thority. (c) To indemnify the agent against the consequences of 
acts performed in the execution of the agency. 

Liability of Principal for Agent’s Torts and Crimes 

As a general rule, the principal is liable for all the torts of the 
agent committed in the regular course of his employment and 
within the scope of his authority; and for all such torts, not 
within the scope of his authority, which have been authorized by 
the principal. However, the agent is also liable for his torts and 
is not released by reason of the principal’s liability. On the other 
hand, the principal is not usually liable for the crimes of the 
agent unless the principal has previously authorized such acts ex- 
cept: “(1) Where the law has imposed upon the principal the 
obligation to see that his subordinates abstain from designated 
acts; and (2) Where the law has imposed upon the principal the 
obligation to assist in enforcing prohibitive legislation.” 13 

Termination 

An agency relation may be terminated in one of three general 
ways: (1) naturally, by the expiration of the time or completion 
of the business for which it was created; (2) by the express 
withdrawal of either the principal or the agent; and, (3) by dis- 
ability of the parties. However, the rights of the principal or 
agent to terminate their relation by withdrawal are subject to the 
following limitations: (a) An agency coupled with an interest 

IS Tiffany, § 44, p. 124. 
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is nonterminable except by natural expiration. 13 (b) Authority 
given for a valuable consideration to secure or effect some bene- 
fit to some third person or to the grantee thereof, independent of 
the agent’s compensation, is nonterminable except by the death 
of the principal or by natural expiration, (c) When an agent is 
employed to engage in a course of action which, if left incom- 
plete, will result in liability or detriment to the agent, the author- 
ity becomes irrevocable unless the principal protects the agent 
from such liability or detriment, (d) In other cases the power 
of a party to terminate an agency relation is subject to an action 
by the other for breach of contract if the termination constitutes 
such a breach. In addition to cases mentioned wherein agency 
contracts may be terminated by operation of law, as distinguish- 
ed from acts of the parties, such contracts may be ended by rea- 
son of the death, insanity, marriage, or bankruptcy of either the 
principal or the agent, or by war between their countries, to the 
extent that such disability has rendered either party less able to 
effectually contract. 14 


PARTNERSHIPS 


86. A partnership is an association of two or more persons to car- 
ry on as co-owners a business for profit. iS 

In general 

The modern law of partnerships is the result of a fusion of 
principles which had their origin in the civil law, the law mer- 
chant, equity, and the common law. “In England and in the 
United States the eighteenth century was the period of considera- 


13 An agency coupled with an inter- 
est, or power given as security, Is de- 
fined in the Restatement, § 13$, p, 
S50, as follows: “A power given as 
security is a power to affect the legal 
relations of another, created in the 
form of an agency authority, hut held 
for the benefit of the power holder or 
a third person and given to secure 
the performance of a dnty or to pro- 
tect a title, either legal or equitable* 
such power being given when the du- 
ty or title is created or given for 
consideration.” For example, “P, 
stating that he wishes to make A a 
gift of 100 shares in the X corpora- 
Smith ElXaw 2d— 20 


tion, writes to A that he appoints A 
his attorney to transfer to himself 
the shares upon the books of the 
company; he also encloses the cer- 
tificates which are received by A. A 
has a power given as security.” Id, 
p« 354. 

ll See Tiffany, c. 21, pp. 218-250. 

is Uniform Partnership Act {U.P. 
A.), approved by the National Confer- 
ence of Commissioners on Uniform 
States Laws, in 10X4, § 6{1), The 
various jurisdictions in which this 
act has been adopted are listed in the 
appendix. 
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ble use of the partnership form of business association for all 
kinds of enterprises, and of the development of the common law 
of partnership. The result was an amalgamation of certain well- 
established common law institutions, such as joint property and 
joint obligations, with the more flexible rules of the law mer- 
chant, as recognized and applied in courts of equity. So much 
confusion and uncertainty existed, especially with respect to the 
incidents of ownership of partnership property, that demands 
for statutory restatement arose." 18 The result of these de- 
mands, in England, was the Partnership Act of 1890; 17 in the 
United States, the result was the Uniform Partnership Act. The 
latter act, is, of course, the authoritative statement of the law in 
those states which have adopted it, but it also is, for the most 
part, in accord with the common law prevailing in those states 
which have not adopted it. 

Formation; Capacity of Parties 

A partnership is a form of voluntary association intentionally 
entered into by the associates. It is a personal relation in which 
the elements of delectus personae exist. That is, no one can be- 
come a member of a partnership association without the consent 
of all the other parties. However, such an association may be in- 
formally created and its existence proved by manifestations of 
the parties, but it is customary to embody the terms of associa- 
tion in a written document termed articles of partnership. And, 
of course, some of the incidental terms of a partnership agree- 
ment may in their operation be subject to the provisions of the 
Statute of Frauds. 

Of course, in order that there be a binding partnership relation, 
the persons thereof must have legal capacity to enter such an as- 
sociation. Thus, an infant’s contract of partnership is voidable 
by him, and the contract of an insane person to be a partner is 
voidable. For reasons of public policy no partnership relation 
can be created or continue between residents of countries which 
are at war with each other. At common law, a married woman 
is without capacity to become a partner but modem legislation 
has in most jurisdictions conferred on a married woman capaci- 
ty to be a partner, although in some jurisdictions she cannot be in 
partnership with her husband. And, “in the absence of specific 
authority conferred by corporation laws or corporate articles, a 
corporation lacks capacity to become a partner.” 18 

16 Crane on Partnership, (herein- n 53-M Viet., e. 39. 

after cited “Crane”)* pp. 6, 7 * *8 Crane, § 9, p. 34, 

Smith ElXaw 2d 
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Buies for Determining Whether a Partnership Exists 
Under the U.P.A., 19 in determining whether a partnership ex- 
ists, the following rules apply: (1) Except in the case of a part- 
ner by estoppel, persons who are not partners as to each other 
are not partners as to third persons. (2) Joint tenancy, tenancy 
in common, tenancy by the entireties, joint property, common 
property, or part ownership does not of itself establish a partner- 
ship, whether such co-owners do or do not share any profits made 
by the use of the property. (3) The sharing of gross returns 
does not of itself establish a partnership, whether or not the per- 
sons sharing them have a joint or common right or interest in 
any property from which the returns are derived. (4) The re- 
ceipt by a person of a share of the' profits of a business is prima 
facie evidence that he is a partner in the business, but no such in- 
ference shall be drawn if such profits were received in payment: 
(a) As a debt by installments or otherwise, (b) As wages of an 
employee or rent to a landlord, (c) As an annuity to a widow or 
representative of a deceased partner, (d) As interest on a loan, 
though the amount of payments vary with the profits of the 
business, (e) As the consideration for the sale of a good-will of 
a business or other property by installments or otherwise. 

Partnership Property 

In regard to the property or a partnership the U.P.A. 20 pro- 
vides: “All property originally brought into the partnership 
stock or subsequently acquired by purchase or otherwise, on ac- 
count of the partnership, is partnership property;” and, “unless 
the contrary intention appears, property acquired with partner- 
ship funds is partnership property.” 

Relations of Partners to Third Persons 

Concerning the relations of partners to persons dealing with a 
partnership the U.P.A.* 1 provides: “(1) Every partner is an 
agent of the partnership for the purpose of its business, and the 
act of every partner, including the execution in the partnership 
name of any instrument, for apparently carrying on in the usual 
way the business of the partnership of which he is a member 
binds the partnership, unless the partner so acting has in fact no 
authority to act for the partnership in the particular matter, and 
the person with whom he is dealing has knowledge of the fact 


l& Section 7. 
20 Section S- 


21 Section 9 * 
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that he has no such authority. (2) An act of a partner which is 
not apparently for the carrying on of the business of the part- 
nership in the usual way does not bind the partnership unless au- 
thorized by the other partners. (3) Unless authorized by the 
other partners or unless they have abandoned the business, one 
or more but less than all the partners have no authority to: (a) 
Assign the partnership property in trust for creditors or on the 
assignee’s promise to pay the debts of the partnership, (b) Dis- 
pose of the good-will of the business, (c) Do any other act which 
would make it impossible to carry on the ordinary business of a 
partnership, (d) Confess a judgment, (e) Submit a partnership 
claim or liability to arbitration or reference, (4) No act of a 
partner in contravention of a restriction on authority shall bind 
the partnership to persons having knowledge of the restriction.” 

Relations of Partners to One Another 
The rights and duties of partners in relation to their partner- 
ship, subject to any agreement between them, are to be determin- 
ed under the U.P.A. 22 by the following rules: “ (a) Each partner 
shall be paid his contributions, whether by way of capital or ad- 
vances to the partnership property and share equally in the prof- 
its and surplus remaining after all liabilities, including those to 
partners, are satisfied; and must contribute towards the losses, 
whether of capital or otherwise, sustained by the partnership ac- 
cording to his share in the profits, (b) The partnership must in- 
demnify every partner in respect of payments made and personal 
liabilities reasonably incurred by him in the ordinary and proper 
conduct of its business, or for the preservation of its business or 
property, (c) A partner, who in aid of the partnership makes 
any payment or advance beyond the amount of capital which he 
agreed to contribute, shall be paid interest from the date of the 
payment or advance, (d) A partner shall receive interest on the 
capital contributed by him only from the date when repayment 
should be made, (e) All partners have equal rights in the man- 
agement and conduct of the partnership business, (f) No part- 
ner is entitled to remuneration for acting in the partnership busi- 
ness, except that a surviving partner is entitled to reasonable 
compensation for his services in winding up the partnership af- 
fairs. (g) No person can become a member of a partnership 
without the consent of all the partners, (h) Any difference aris- 
ing as to ordinary matters connected with the partnership busi- 
ness may be decided by a majority of the partners; but no act 


22 Section 18. 
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in contravention of any agreement between the partners may be 
done rightfully without the consent of all the partners.” 


Liability of Partners 

In regard to the liability of partners, the U.P.A. 23 provides: 
“Where, by any wrongful act or omission of any partner acting 
in the ordinary course of the business of the partnership or with 
the authority of his co-partners, loss or injury is caused to any 
person, not being a partner in the partnership, or any penalty is 
incurred, the partnership is liable therefor to the same extent as 
the partner so acting or omitting to act;” and, “The partnership 
is bound to make good the loss: (a) Where one partner acting 
within the scope of his apparent authority receives money or 
property of a third person and misapplies it; and (b) Where the 
partnership in the course of its business receives money or prop- 
erty of a third person and the money or property so received is 
misapplied by any partner while it is in the custody of the part- 
nership.” All partners are liable jointly and severally for every- 
thing chargeable to the partnership under these two provisions. 
For all other debts and obligations of the partnership all partners 
are liable jointly, but “any partner may enter into a separate 
obligation to perform a partnership contract.” 24 


Dissolution 

The dissolution of a partnership “is the change in the relation 
of the partners caused by any partner ceasing to be associated 
in the carrying on as distinguished from the winding up of the 
business.” 25 The partnership is not terminated on diss olution 
but continues until the winding up of partnership affairs is com- 
pleted. 26 Under section 31 of the Uniform Partnership Act, dis- 
solution is caused: “(1) Without violation of the agreement 
between the partners, (a) By the termination of the definite 
term or particular undertaking specified in the agreement, (b) 
By the express will of any partner when no definite term or par- 
ticular undertaking is specified, (c) By the express will of all the 
partners who have not assigned their interests or suffered them 
to be charged for their separate debts, either before or after the 
termination of any specified term or particular undertaking, (d) 
By the expulsion of any partner from the business bona fide in 
accordance with such a power conferred by the agreement be- 


23 Sections 13, 14. 
* 4 U.P.A. S 15(b). 


23 U.P.A. I 29. 

26 See U.P.A, § 30. 
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tween the partners; (2) In contravention of the agreement be- 
tween the partners, where the circumstances do not permit a 
dissolution under any other provision of this section, by the ex- 
press will of any partner at any time; (3) By any event which 
makes it unlawful for the business of the partnership to be car- 
ried on or for the members to carry it on in partnership; (4) By 
the death of any partner; (5) By the bankruptcy of any part- 
ner or the partnership; (6) By decree of court under section 32.” 
And the latter section provides: “(1) On application by or for 
a partner the court shall decree a dissolution whenever; (a) A 
partner has been declared a lunatic in any judicial proceeding or 
is shown to be of unsound mind, (b) A partner becomes in any 
other way incapable of performing his part of the partnership 
contract, (c) A partner has been guilty of such conduct as tends 
to affect prejudicially the carrying on of the business, (d) A 
partner wilfully or persistently commits a breach of the partner- 
ship agreement, or otherwise so conducts himself in matters 
relating to the partnership business that it is not reasonably prac- 
ticable to carry on the business in partnership with him, (e) 
The business of the partnership can only be carried on at a loss, 
(f) Other circumstances render a dissolution equitable. A court 
may also decree a dissolution on the proper application of a pur- 
chaser of a partner’s interest, in circumstances prescribed by the 
Act.” 

Distribution of Assets 

The process of winding up a partnership after dissolution con- 
sists in reducing the property to cash and distributing the pro- 
ceeds. The property of the partnership must be liquidated and 
distributed, and property which may be made available for dis- 
tribution includes, in addition to the partnership property, con- 
tributions which may be collected from the partners so far as 
necessary for the payment of partnership obligations to credi- 
tors and partners. “The distribution of partnership assets in 
the course of winding up consists, first of all, in the payment of 
creditors other than partners. Then come the claims of part- 
ners other than those for repayment of capital contributions or 
profits, such as claims for advancements made by partners. The 
presumption is that interest is payable on such advancements. 
After this, partners are entitled to return of their respective 
capital contributions. Should there not be sufficient partnership 
property to repay capital contributions, the loss is to be shared by 

27 See §§ 32(2), 27, and 28. 
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the solvent partners, like other losses, in the proportions in which 
they would share profits. Finally, any remaining balance of 
partnership property is distributable as profits.” 88 However, 
these rules as to distribution are subject to variation by agree- 
ment of the partners, either in their original partnership agree- 
ment or in a dissolution agreement. 


Some Particular Kinds of Partners 

Partners are sometimes referred to with qualifying terms of 
which some of the most important are as follows: (1) “Part- 
ners by estoppel” or “ostensible partners.” Such “partners” are 
not actually partners, but are persons who represent themselves 
to be partners, or consent to their being so represented by those 
who carry on a business, with the result that as to third persons 
who are led to act upon the representation, they are subject to 
liability as though they were actual partners. 88 (2) “Dormant 
partners.” Such a partner is one whose name is not used, who is 
so far inactive that his association with the partnership is gen- 
erally unknown, but he is nevertheless a partner and subject to 
liability for all partnership obligations incurred while he is a 
member of the partnership. (3) “Incoming partners,” or those 


ss Crane, p. 392. See also, U.P.A. 
§ 40. 

29 Section 16 of the TLP.A., relating 
to partners by estoppel, provides: 
“(1) When a person, by words spoken 
or written or by conduct, represents 
himself, or consents to another repre- 
senting him to any one, as a partner 
in an existing partnership or with 
one or more persons not actual part- 
ners, he is liable to any such person 
to whom such representation has 
been made, who has, on the faith of 
such representation, given credit to 
the actual or apparent partnership, 
and if he has made such representa- 
tion or consented to its being made In 
a public manner he is liable to such 
person, whether the representation 
has or has not been made or commun- 
icated to such person so giving credit 
by or with the knowledge of the ap- 
parent partner making the represen- 
tation or consenting to its being 
made* (a) When a partnership lia- 


bility results, he is liable as though 
he were an actual member of the 
partnership, (b) When no partner- 
ship liability results, he is liable 
jointly with the other persons, if any, 
so consenting to the contract or rep- 
resentation as to Incur liability, oth- 
erwise separately. (2) When a per- 
son has been thus represented to be 
a partner in an existing partnership, 
or with one or more persons hot ac- 
tual partners, he is an agent of the 
persons consenting to such repre- 
sentation to hind them to the same 
extent and in the same manner as 
though he were a partner in fact, 
with respect to persons who rely up- 
on the representation. Where all the 
members of the existing partnership 
consent to the representation, a part- 
nership act or obligation results ; hut 
in all other cases it is the joint act 
or obligation of the person acting and 
the persons consenting to the repre- 
sentation,” 
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who are brought into a going business as new partners. They 
are not personally liable on old obligations, unless they actually 
assume them, but their shares in the partnership property are 
liable under the Uniform Partnership Act. 30 (4) “Retiring part- 
ners,” or those who, after a dissolution, cease to be partners in 
the business and which is carried on by others. They remain 
liable for partnership obligations incurred while they were part- 
ners, but are not liable for new obligations, unless they have fail- 
ed to give necessary notice and so are held liable as partners on 
principles of estoppel. (5) “Continuing partners,” or those who 
continue a business after a partnership has been dissolved and 
some of the former associates have ceased to be partners by rea- 
son of death or retirement. (6) “Surviving Partners,” or those 
who remain after dissolution by death. They succeed to the 
ownership of the partnership property and are charged with the 
duty of liquidation, unless, by agreement, the business is to be 
continued. (7) “Liquidating” or “winding-up” partners, or 
those who are charged by agreement after dissolution, or by law, 
with the duty of liquidating the affairs of the partnership. (8) 
“Managing partners,” or those to whom the other partners have 
delegated the responsibilities of management. This term is fre- 
quently used in England, and occasionally in the United States. 31 

Statutory Limited Partnerships 
A limited partnership is one which is formed by compliance 
with certain statutory requirements, and unity in such require- 
ments is now attainable by reason of the Uniform Limited Part- 
nership Act, approved by the National Conference of Commis- 
sioners on Uniform States Laws, in 1916. Such a partnership 
consists of general partners, or those who manage the business 
and have the same liability as the members of an ordinary part- 
nership; and limited or special partners, or those who share in 
the profits of the association but do not take losses beyond their 
capital investments and take no part in management. “The cre- 
ation of a limited partnership is not a mere voluntary informal 
agreement, as in the case of a general partnership, but it is a 
formal proceeding which must follow the requirements of the 
statute. The associates must sign and file a certificate which, 
according to the Uniform Limited Partnership Act, [§ 2], must 
set forth the partnership name, charter and location of the busi- 
ness, names and residences of general and special partners, terms 
for which the business is to be carried on, amount and charae- 


so gee sections 17, 41* 


31 See Crane, pp. 78-79. 
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ter of contributions by special partners, shares of profits to be re- 
ceived by special partners, methods, if any, for change of person- 
nel, and continuance of business after retirement of a general 
partner. The general partners conduct the business and are per- 
sonally liable to creditors. The special or limited partners do 
not participate in management and are not personally liable to 
creditors.” 38 In other respects, the limited partnership is, for 
the most part, similar to a general partnership in respect to the 
rights of creditors and the relations of associates as between 
themselves. 

When a limited partnership is wound up and its assets dis- 
tributed, “after payment of the claims of third persons as credi- 
tors, the claims of limited partners for profits, and return of 
capital contributions, rate ahead of similar claims of general 
partners. [U.L.P.A., § 23] For advancements other than capital 
contributions, the limited partner rates as a creditor. * * * 

If return is made to a limited partner of his contribution before 
creditors are paid, he is under a liability to restore such pay- 
ments, with interest, so far as necessary to meet the claims of 
creditors.” 33 


Joint-stock Companies 

A joint-stock company is a partnership with transferable 
shares and concentration of management. Such companies may 
exist at common law but frequently they have powers of a cor- 
porate nature conferred by statute. Thus, “an association which 
is unincorporated, but which carries on a business for profit with 
the corporate attributes of transferability of shares and concen- 
tration of management in chosen representatives, is commonly 


3S Crane, pp. 81, 82. 

“In a few states, when incorpora- 
tion was difficult, or general incor- 
poration laws were lacking, legisla- 
tive provision was made for limited 
partnership associations. Laws per- 
mitting this form of association were 
passed in Pennsylvania in 1874, [P.L. 
271, see now 59 F.S, § 341], authoriz- 
ing the formation of ‘partnership as- 
sociations, in which the capital sub- 
scribed shall alone he responsible for 
the debts of the association, except 
under certain circumstances/ Some- 
what similar laws were passed in 
several other states, but little use ap- 


pears to have been made of them save 
in Pennsylvania and Michigan. 
While such associations possessed the 
corporate attributes of concentration 
of management, transferability of 
shares, right to sue and he sued, and 
to own property in the common name, 
and limited liability, they are not 
corporations. They retain the delec- 
tus personae feature of partnership, 
and they do not have the right as 
do corporations to claim citizenship 
for the purpose off federal jurisdic- 
tion in the state where organized,” 
Crane, pp, 84, 85. 

33 Crane, p. 393. 
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designated a joint-stock company, Tranferability of shares is an 
attribute which the associates assume by agreement. As dis- 
tinguished from the ordinary partnership, the .associates relin- 
quish the usual incident of delectus personae. Consequently 
they do not assume the risk of being subject to representation 
by anyone who happens to be a member, but agree upon concen- 
tration of management in elected officers. Persons dealing with 
the association with knowledge of its character acquire rights 
against it only through the acts of its officers. Members or 
shareholders in a joint-stock company, having the power of con- 
trol of their representatives, are co-owners of the business, and 
are personally liable for its obligations except as to those who 
agree in contracting with it that they shall have recourse only 
against the joint property. . This personal liability of a member 
for obligations incurred during his membership is not terminated 
by his death or by the transfer of his shares. In some states 
legislation exists permitting joint-stock companies to hold real 
estate and to sue and be sued in a common name or in the name 
of an officer.” 34 

Business Trusts 

A business trust, or Massachusetts trust, is a form of associa- 
tion in which the associates attempt to secure corporate advan- 
tages without incorporation through the use of the device of the- 
common law trust; but the business trust differs from the com- 
mon law trust in that it is created not by a donor or settlor, but 
by the beneficiaries. The business trust differs from the ordi- 
nary partnership in having transferable shares and concentration 
of management, but it sometimes is similar to a joint-stock com- 
pany in that the power of ultimate control is vested in the bene- 
ficiaries and they are subject to personal liability to third per- 
sons. The associates in a business trust are of two kinds, bene- 
ficiaries and trustees. “The beneficiaries contribute the capital 
necessary for an enterprise in return for transferable shares of 
beneficial interest, entitling the holders to share in profits. The 
trustees are the owners of the property and managers of the en- 
terprise. In some states the association is regarded as a part- 
nership. In the majority of states the association is a partner- 
ship or trust, according to whether the beneficiaries under the 
articles of association, possess such powers of control as to oc- 
cupy the position of principals, or whether all powers of man- 
agement are vested in the trustees. In many respects the busi- 


34 crane, pp. 117-119. 
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ness trust is treated by legislation as a corporation, for such pur- 
poses as registration, taxation and litigation.” 35 

PRIVATE CORPORATIONS 

87. A corporation is an artificial person or being, endowed by law 
with the capacity of perpetual succession; consisting either 
of a single individual, (termed a “corporation sole”) or of 
a collection of several individuals, (which is termed a “cor- 
poration aggregate”). 3 ® 



Classes 

Corporations may be classified according to their objects as (a) 
ecclesiastical, or those created to carry out some religious ob- 
ject; (b) eleemosynary, or those created to carry out some char- 
itable object; (c) civil, or those other than religious and eleemo- 
synary corporations. The latter, civil corporations, subdivide in- 
to (1) public corporations, or those created for the purpose of 
government, such as cities and villages; (2) private corporations, 
or those created for private purposes and which include indus- 
trial and commercial corporations as well as religious and elee- 
mosynary corporations; and, (3) quasi public corporations, or 
those engaged in private businesses affected with a public inter- 
est, such as privately owned public utility companies. 37 

Characteristics 

The characteristics which distinguish a corporation from unin- 
corporated associations, particularly in early law, are: (a) The 
concentration of the exclusive power of management in a board 
of directors, (b) Transferability of shares, making perpetual 
succession a possibility, (c) Power to take, hold, and convey 
property in the company name, (d) Power to sue and be sued 
in the company name. And, (e) limited liability of sharehold- 


3S Crane, g 33, p. 104. 

30 Black’s Law Dictionary, 3d Ed., 
p* 438, 

37 Corporations, according to the 
state in which they are incorporated, 
are either “domestic 11 dr “foreign. 1 * 
“Within a given state, a 'domestic 
corporation* is one formed under the 
laws of that state; a "foreign corpo- 
ration 1 is one formed under the 


laws of some other state or some oth- 
er nation or political subdivision 
thereof.” Stevens on Corporations, § 
202, p, 814. In the Uniform Foreign 
Corporation Act, § 1, the terms are 
defined as follows: “domestic corpo- 
ration 1 * shall mean a corporation 
formed under the laws of this state; 
“foreign corporation” shall mean a 
corporation not fanned under the 
laws of this state. 
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ers. As Chief Justice Marshall wrote , 38 “A corporation is an 
artificial being, invisible, intangible, and existing only in contem- 
plation of law. Being the mere creature of law, it possesses only 
those properties which the charter of its creation confers upon 
it, either expressly, or as incidental to its very existence. Among 
the most important are immortality, and, if the expression may 
be allowed, individuality; properties, by which a perpetual suc- 
cession of many persons are considered as the same, and may 
act as a single individual. They enable a corporation to manage 
its own affairs, and to hold property without the perplexing in- 
tricacies, the hazardous and endless necessity, of perpetual con- 
veyances for the purpose of transmitting it from hand to hand. 
It is chiefly for the purpose of clothing bodies of men, in succes- 
sion, with these qualities and capacities, that corporations were 
invented, and are in use. By these means, a perpetual succession 
of individuals are capable of acting for the promotion of the par- 
ticular object, like one immortal being.” It is the capacity to 
act as an artificial person, as an entity separate from the in- 
dividuals who hold its stock, and to incur debts and other lia- 
bilities without making its shareholders personally liable that 
generally distinguishes a corporation from other business asso- 
ciations and devices. However, the theory that a corporation is 
an entity separate from its shareholders will be disregarded 
where the attributes of incorporation are being used to defeat 
public convenience, justify wrong, protect fraud, or defend crime. 

Formation 

The formation of a corporation usually involves the following 
steps: (a) conception of the project by the promoter; (b) the 
working out of the details thereof by the promoter, including the 
financing and organization; and, (c) the sale of securities of and 
interests in the enterprise to the public. The corporation itself, 
that is the separate entity, is created when the government 
grants a charter of incorporation to the promoter and his asso- 
ciates or the incorporators. “In England, charters were first 
granted by the king, and there and in the British Dominions it 
is still possible to have ‘common-law’ corporations, i. e., corpora- 
tions formed under executive authority, as well as legislatively 
authorized corporations. In the United States, Legislatures 
alone authorize incorporation, usually by general statutes, but, 
in particular circumstances, by special acts .” 38 These general in- 

3* Trustees of Dartmouth College 39 Stevens on Corporations, (here- 
v. Woodward, 4 Wheat. 518, 636, 4 L. inafter cited "Stevens’’), § 21, p. 92. 
Ed. 629, 1819. 
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corporation laws usually require, “(a) Articles of incorporation 
to be prepared, signed, acknowledged, and filed for record in des- 
ignated public offices, (b) Share subscriptions obtained and at 
least the minimum amount of capital paid in. (c) An organiza- 
tion meeting of shareholders for the election of directors and of- 
ficers and the adoption of by-laws .” 40 The articles of incorpora- 
tion are ordinarily required to set forth the names of the incor- 
porators and their residences, the name by which the corpora- 
tion will be known, the location and post office address of its reg- 
istered office or principal place of business in the state, the ob- 
jects and purposes of the corporation, the duration of corporate- 
ness, the number and qualifications of directors, and usually the 
names of those who are to act as directors for the first year or 
until an election is had as prescribed by the articles; the total 
authorized number of par-value shares and the par value of each 
share, the authorized number of shares without par value, if any, 
a description of the classes of shares, if the shares are to be clas- 
sified, with a statement of the number of the shares in each 
class and the relative rights, voting power, preferences, and re- 
strictions granted to or imposed upon the shares of each class; 
and it may also be required that the articles indicate the amount 
of paid-in capital with which the corporation will begin business 
and that this shall not be less than a specified amount. The 
amounts paid in by the subscribers to its shares are used to get 
the corporation under way, and this fund, with whatever amounts 
that may be received in the future for its authorized but unissued 
shares, and whatever amounts it may realize as profits from its 
business and investments, constitutes the capital of the corpora- 
tion and the property its creditors must ordinarily look to for 
the satisfaction of their claims. 


De Jure and De Facto Organizations 

If the conditions and formalities prescribed by statute are 
properly complied with, the company which results is described 
as a de jure corporation and its organization cannot be success- 
fully attacked, even in a direct proceeding by the state. How- 
ever, if the incorporation of a company is so defective that it is 
subject to successful attack in a direct proceeding by the state, 


40 steveus, § 22, p. 98. Uniformity 
in such general incorporation laws is 
now attainable by reason of the Uni- 
form Business Corporation Act, ap- 
proved by the National Conference 


of Commissioners on Uniform State 
Laws, in 192S. The various jurisdic- 
tions in which this act has been 
adopted are listed in the appendix. 
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but is not open to collateral attack in private litigation, or even in 
suits to which the state is a party, the company is described as 
a de facto corporation; but “to say that there is a de facto cor- 
poration is to say merely that, in the particular litigation, the ap- 
plication of the de facto doctrine calls for a denial of collateral 
attack upon the corporate personality of the associates even 
though they have failed to perfect incorporation. * * * The 

de facto doctrine effects a compromise between conflicting pub- 
lic interests — the one opposed to an unauthorized assumption of 
corporateness; the other in favor of doing justice to the parties 
and of assuring security in business dealings with corporations. 
The first interest is guarded by the power of the state to inter- 
vene in a direct proceeding whenever an assumption of corporate- 
ness is based on defective incorporation. The first interest is 
further protected by permitting collateral attack whenever the 
offensive assumption is sufficiently grievous. But the second 
interest, which is promoted by a denial of collateral attack, pre- 
dominates when the unauthorized assumption is coupled with 
certain mitigating circumstances which are known as the ele- 
ments of the de facto doctrine.” 41 These elements of the de facto 
doctrine, often referred to as the requisites of a de facto corpora- 
tion, are: (a) The existence of a statute under which the par- 
ticular type of corporation might have been validly incorporated, 
(b) A real, though insufficient, attempt to comply with such 
statute, (c) A user, or exercise of corporate privileges. 

Corporate authority 

The charter of a corporation granted by the state is regarded 
as in the nature of a triplex contract; that is as being a contract 
between the state and the corporation, a contract between the 
corporation and its shareholders, and, as a contract between the 
shareholders inter sese. Thus, the authority of a corporation, 
(that is the extent to which acts or transactions are within the 
scope of the corporate purposes and activities as agreed upon by 
the shareholders), is ascertained by reference to: “(a) The 
charter or articles of incorporation; (b) The special or general 
act under which it is formed; and (c) Any other statutes ap- 
plicable to such corporation.” 12 The authority of a corporation 
includes: (1) The general authority customarily incident to 
and characteristic of all corporations; that is the authority to 
operate as an entity separate from its shareholders; (2) Its ex- 
press authority or that which is dependent upon and limited by 



41 Stevens, pp. 121, 124, 125. 


Stevens, g 46, p. 199, 
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its purposes or business as specified in its charter; and, (3) Im- 
plied authority to do all such things as are reasonably incident 
to its specific purposes and business. 

Ultra Vires Transactions 

A transaction which is beyond the scope of the corporate pur- 
poses and activities as agreed upon by the shareholders is term- 
ed “ultra vires,” and may subject the corporation to a proceeding 
by the state for the forfeiture of its charter or to a suit by a 
shareholder for an injunction restraining the ultra vires activity. 
The decisions of cases involving questions arising from ultra 
vires contracts are in conflict, and the rights of the parties to 
such a contract may vary according to whether it is entirely ex- 
ecutory, partially performed by one party only, or executed by 
both of the parties. However, the following general principles 
are deducible: (1) An ultra vires conveyance of property by 
or to a corporation passes title. (2) An ultra vires contract 
fully performed on both sides will stand as a foundation of rights 
acquired under it. (3) When an ultra vires contract is wholly 
executory on both sides, either the corporation or the other 
party may assert ultra vires as a complete defense to any action 
or suit brought upon such contract. (4) As to ultra vires con- 
tracts which have been partially performed, the States divide in- 
to two groups: (a) In a minority of state courts, an ultra vires 
agreement is regarded as a nullity which cannot be the foun- 
dation of an action on the contract. But in these jurisdictions 
an action can be maintained quasi ex contractu or for an ac- 
counting to recover the value of benefits received by defendant 
as a result of the partial performance of the ultra vires agree- 
ment. (b) In the majority of state courts, an ultra vires con- 
tract is not regarded as void, and the defense of ultra vires, 
whether interposed by or against the corporation, is not permit- 
ted to prevail when the party bringing the action upon the con- 
tract has performed it on his side. 

Liability of Corporations for Torts and Crimes 
A corporation is responsible for the torts of its agents commit- 
ted in the course of their employment to the same extent that an 
unincorporated individual or association would be, and this is 
true even as to torts involving a mental element such as malicious 
prosecution, fraud, slander, and libel. Further, when a corpo- 
ration assumes to engage in an ultra vires activity responsibility 
wifi attach to the corporation for torts committed by its agents 
while acting within their authority in the course of such activity. 
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In regard to corporate responsibility for crimes, the early rule 
was that a corporation, being incapable of forming a criminal 
intent could not be held liable for the criminal acts of its serv- 
ants, but this attitude is now quite generally relaxed. Thus, 
Learned Hand has written, 43 ‘‘That the criminal liability of a 
corporation is to be determined by the kinship of the act to the 
powers of the officials who commit it is true enough, but neither 
the doctrine of ultra vires, nor the difficulty of imputing intent 
or motive, should be regarded any longer to determine the re- 
sult.” Since the relaxation of the old rule corporations have been 
held liable for such crimes as libel, fraud, conspiracy, contempt, 
manslaughter, and maintenance of a nuisance. The penalty im- 
posed upon a corporation responsible for crime may be a fine or 
the forfeiture of its charter; but obviously a corporation cannot 
be imprisoned. Consequently, to prevent the wholesale escape 
of corporations from the effect of criminal statutes which have 
specified only imprisonment as the penalty some states have 
adopted a general provision that: “In all cases where a corpo- 
ration is convicted of an offense for the commission of which a 
natural person would be punishable with imprisonment, as for a 
felony, such corporation is punishable by a fine of not more than 
five thousand dollars.” 44 


Shareholders 

Membership in a corporation is acquired by contract with the 
incorporated body of shareholders and ordinarily results from 
subscribing for shares before or after incorporation or from ac- 
cepting a transfer of the share interest of one who is a share- 
holder; the “shares” of a corporation being the units into which 
the shareholders’ rights to participate in the control of the cor- 
poration, in the surplus or profits, and in the distribution of 
assets on dissolution are divided. Of course the rights of share- 
holders vary according to the terms of their contracts and the 
class of shares which they hold; but, in general, the principal 
rights of a shareholder are: (a) To participate and vote in 
shareholders’ meetings; (b) To share in the profits of the cor- 
porate business through dividends as declared by the board of di- 
rectors; and, (c) To share in the assets upon the corporation’s 
dissolution, after the creditors have been paid. 

The liability of a shareholder to creditors of the corporation 
is ordinarily limited, such limited liability being one of the most 

43 United States v. Nearing, D.C., *4 See N. T. Penal Law, § 1932. 

252 F. 223, 1918. 
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important characteristics of corporateness; the term “limited lia- 
bility” meaning that shareholders are liable to creditors or to the 
corporation for the benefit of its creditors only to the extent that 
the shares held by them have not been fully paid for. “How- 
ever, in some instances general unlimited liability is possible; 
unlimited liability to employees is frequently found established 
by statutes; and double liability of the shareholders of banking 
corporations is very generally the rule." 45 

The instrument which evidences the interest or shares of a 
shareholder in the corporation is termed the “stock certificate,” 
and in the absence of statutory, charter, or by-law restrictions 
shares may be transferred by delivery of the certificate with a 
written assignment which may be in blank, but it is ordinarily 
provided that shares are transferable only on the books of the 
corporation. 46 However, under the Uniform Stock Transfer Act 
as approved by the Commissioners on Uniform State Laws in 
1909, which act was intended to give share certificates a nego- 
tiable quality, the delivery of a certificate with an assignment 
transfers title to the shares and registry on the corporate books 
is not necessary to complete the transfer. 

Directors and Officers 

The actual control and operation of a corporation is vested in 
a board of directors. However, unless required by statute, arti- 
cles, or by-laws a person needs no particular qualifications to be- 
come a director or officer of a corporation. Nevertheless, it has 
been usual that directors be required to be shareholders, but this 
is not a necessary requirement and under some modern statutes 
directors need not be shareholders unless the articles so require. 
“Boards of directors do not exist because corporations are non- 
physical legal entities, incapable of acting except through this 
human agency prescribed by law, nor because the statutory re- 
quirement [generally found] of boards of directors is dictated 
by the interest of the state in the matter. Boards of directors 
exist because of the statutory recognition that the efficient and 
economical management of corporate business is promoted by 
centralization of management in a small group.” 47 The authority 
of the board over the ordinary business of a corporation is nor- 
mally exclusive and free from interference or control by a ma- 


45 Stevens, § 170, p. 6S5. 

46 Such, provisions, however, are us- 
ually held to he merely for the protec- 
tion of the corporation and do not nec- 

Sjiith El.Law 2d— 21 


essarily preclude an unrecorded trans- 
fer from passing title to the shares In- 
volved. 

« Stevens, § 138, p. 544. 
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jority of the shareholders because all of the shareholders have 
agreed to management by a duly elected board, not by a majority 
of the shareholders. 

Directors are the representatives of the shareholders and con- 
sequently the extent to which the board may delegate its func- 
tions depends upon the extent to which the shareholders have 
conferred delegable duties upon the board or have assented to or 
ratified such delegation. Within these limits functions may be 
delegated by the board to an executive committee, single direc- 
tors, or to officers or persons not directors. 

Where the management of corporate affairs is vested in a 
board of directors, normally they must conduct the business as 
a board and not otherwise. Action by one, or separate action 
of all taken independently, is not “board” action which will 
bind the corporation. Thus, the authority of particular officers, 
when acting individually, and whether or not they are members 
of the board, to bind the corporation, depends upon the statute, 
the corporate articles and by-laws, general custom, and the prac- 
tice followed in the particular corporation. “Primarily, an offi- 
cer has not, by virtue of his office alone, authority to transact 
corporate business, but he may be given, either expressly or by 
implication, authority as to a particular transaction, or general 
authority to transact the usual corporate business. * * * 

Persons dealing with one who assumes to act for a corporation 
are not bound at their peril to ascertain that the latter has actual 
authority; they may rely upon the apparent authority of the lat- 
ter, but such persons are obligated to use reasonable precautions 
in inquiring as to his authority. When the corporate represen- 
tative acts within the apparent scope of his authority, he may 
bind the corporation, whether the particular transaction be intra 
vires or ultra vires.” 48 

In regard to the standard of care and skill required of direc- 
tors, “the nearest approximation to a general rule is that direc- 
tors are required to discharge the duties of their office in good 
faith and with that diligent care and skill which ordinarily pru- 
dent men would exercise under similar circumstances in like po- 
sitions. The standard is relative, depending upon: (a) The 
character of the corporation and the nature of its business, (b) 
The understanding between the shareholders or the administra- 
tive practices approved by them, (c) The general usage in that 
type of corporate business, (d) Whether the directors serve 

« Stevens, §§ 159, 160, p. 640. 
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gratuitously, dividing their time with the conduct of other busi- 
nesses, or are paid for devoting their whole time to this corporate 
business, (e) Whether a particular director is president or 
managing director or a member of the executive committee.” 48 

Corporate Securities; Preferred Shares and Bonds 

Preferred shares are those which entitle the holders to some 
priority as to dividends or principal or both over some other 
class or classes of shares, depending upon the terms of the con- 
tracts thereof; and, when preferred stock is “cumulative” divi- 
dends which for any reason are not paid, are not lost, but accum- 
ulate so that whenever a fund is available for dividends, no divi- 
dends may be paid therefrom to the holders of junior shares un- 
til the current and all accumulated dividends have been paid to 
the holders of the cumulative preferred shares. The holders of 
“noncumulative” shares, on the other hand, “are not entitled to 
back dividends for years in which the corporation had no fund 
from which dividends could be paid. In some jurisdictions, how- 
ever, it has been held with respect to noncumulative shares that 
dividends do accumulate for those years in which the corporation 
had a fund available for dividends but none was declared. Other 
courts, including the Supreme Court, have held that noncumu- 
lative means that the shareholder is entitled to a dividend only 
if declared, and, if profits available for dividends are justifiably 
applied by the directors to capital improvements and no dividend 
is declared within the year, the claim for that year is gone and 
cannot be asserted later.” 50 However, whether shares are com- 
mon or preferred, the interest which the holder thereof has in 
the corporation is proprietary in nature; he is not a creditor. 

The obligations which corporations ordinarily issue for the 
purpose of obtaining necessary loans may generally be classified 
as either income, debenture, or convertible bonds. These have 
been defined as follows: “An income bond is one the principal 
of which may or may not be secured by a mortgage, but the in- 
terest is payable only out of net profits, and may be cumulative 
or noncumulative or may be of a fixed amount or in proportion 
to earnings. A debenture is an unsecured obligation, but may 
contain a covenant that no mortgage shall be put upon the cor- 
porate property unless the debentures are included in the debts 
secured by that mortgage, A convertible bond gives the holder 
the privilege of becoming a shareholder by exchanging his bond 
for shares,” 51 

*9 Stevens, § 146!, p. 588. si Stevens, § 92, p, 366. 

so Stevens, § 106, pp. 407, 408. 
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Generally, the creditors of a corporation have the same rights 
and remedies against a corporation and its property as the credi- 
tors of an individual have against him and his property. 

Dissolution 

When a corporation has been dissolved, those who were its 
members cannot claim the benefits of corporate entity in connec- 
tion with business subsequently transacted, but they remain en- 
titled to the benefits and subject to the incidents of that theory 
with regard to predissolution transactions and remain capable of 
suing and being sued as a corporate entity with respect to such 
transactions. The assets of a corporation, upon its dissolution, 
are generally distributed: First, to its creditors, according to 
their priorities; and, Second, to its shareholders, in proportion 
to the number of shares each holds and according to such prefer- 
ences as the different classes, if any, may be entitled to upon liqui- 
dation. 


CHAPTER 20 


TORTS 


88. In general. 


IN GENERAL 

88. A tort is an actionable civil wrong which is not, exclusively, a 
breach of contract. 

The word “tort” is French, is derived from the Latin word 
"torquere,” and means “wrong.” The same act may constitute 
both a tort and a crime, these two consequences or results being 
different aspects of it. Thus, in the Anglo-American legal sys- 
tem, as a crime an act subjects the actor to a proceeding by the 
state and punishment by fine or imprisonment; as a tort it sub- 
jects the actor to a civil action by the person injured, the reme- 
dy usually being a judgment which requires the defendant to pay 
the plaintiff a sum of money for the injury the latter has suffer- 
ed. Neither proceeding is a bar to the other. However, not ev- 
ery wrongful or unlawful act is both a tort and a crime although 
most of them are. 

Tort law is a branch of private law and is substantive to the ex- 
tent that it recognizes human interests, creates primary rights 
in rem and defines conduct violative of such rights. It differs 
from the law of contracts in that the primary rights which it 
creates are generally in rem and the rights which it protects or- 
dinarily exist by reason of law alone, independently of agreements 
between persons. 


Definitions 

The following de fini tions from the Restatement of the Law of 
Torts 1 (hereinafter cited “Restatement”) are requisite for an 
understanding of the discussion thereafter: (1) The word “in- 
terest” is used to denote the object of any human desire. (2) 
The word “act” is used to denote an external manifestation of 


1 See VO]. 1, §§ 1-12, pp. 2-22. (The 
definitions of the various torts and 
the rules of law applicable thereto, 
which are set forth in the text and 
for which the Bestatement is cited, 


are also, for the most part, in the 
words of that worfe, bnt because of 
changes in arrangement and expedi- 
ent modifications of context, cruotation 
marks have not always been used) 
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the actor’s will and does not include any of its results, even the 
most direct, immediate and intended, (3) The word “actor” is 
used to designate either the person whose conduct is in question 
as subjecting him to liability toward another, or as precluding 
him from recovering against another whose tortious conduct is 
a legal cause of the actor’s injury. (4) The word “duty” is used 
to denote the fact that the actor is required to conduct himself 
in a particular manner at the risk that if he does not do so he 
may become liable to another to whom the duty is owed for any 
injury sustained by such other, of which that actor’s conduct is 
a legal cause. (5) The words “subject to liability” are used to 
denote the fact that the actor’s conduct is such as to make him 
liable for another’s injury, if (a) the actor’s conduct is a legal 
cause thereof, and (b) the other has not, by his own misconduct, 
so contributed to his injury as to disable him from bringing an 
action. (6) The word “tortious” is used to denote the fact that 
conduct whether of act or omission is of such a character as to 
subject the actor to liability under the principles of the law of 
torts. [Such conduct is of three types: (a) intentional; (b) 
negligent; (c) ultrahazardous.] 8 (7) The word “injury” is us- 
ed to denote the invasion of any legally protected interest of an- 
other. (8) The word “accidental” is used to denote the fact that 
the harm which is so described is not caused by any tortious act 
of the one whose conduct is in question. (9) The words “legal 
cause” are used to denote the fact that the manner in which the 
actor’s tortious conduct has resulted in an invasion of some le- 
gally protected interest of another is such that the law regards it 
just to hold the actor responsible for such harm. 3 (10) The 
word “privilege” is used to denote the fact that conduct which, 
under ordinary circumstances, would subject the actor to liabil- 
ity, under particular circumstances, does not subject him there- 
to. 4 (11) The words “reasonably believes” are used to denote 


2 As used to describe tortious con- 
duct, the word “intentional” denotes 
conduct which is deliberate or voli- 
tional, an act done with knowledge on 
the part of the actor that an injury 
to another is substantially certain to 
result. “Negligent” conduct, on the 
other band, is conduct which is not 
“intended,” but which creates liabil- 
ity because it involves a risk, but not 
a certainty, of injury to another. 
The third type, “ultrahazardous” con- 
duct, is conduct which is neither “in- 


tentional’’ nor “negligent,” but which 
imposes liability upon the actor for 
injuries of others caused by such con- 
duct because of its inherently danger- 
ous character. For example, the stor- 
ing of dynamite. 

s Concerning the law on this subject 
of torts, see Green, “Rationale of 
Proximate Cause.” 

* “A privilege may be based upon 
{a) the consent of the other affected 
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the fact that the actor believes that a given fact or combination 
of facts exist and that the circumstances which he knows, or 
should know, are such as to cause a reasonable man so to believe. 
(12) The words “reason to know” are used to denote the fact 
that the actor has information from which a person of reasonable 
intelligence or of the superior intelligence of the actor would in- 
fer that the fact in question exists or that such person would gov- 
ern his conduct upon the assumption that such fact exists. (13) 
The words “should know” are used to denote the fact that a per- 
son of reasonable prudence and intelligence or of the superior in- 
telligence of the actor would ascertain the fact in question in the 
performance of his duty to another or would govern his conduct 
upon the assumption that such fact exists. 

In the light of these definitions it may generally be said that 
when the “tortious conduct” of an “actor” is the “legal cause” of 
an “injury,” he has committed a tort and is “subject to liability” 
to the person whose “interest” has been so infringed, in the ab- 
sence of a “privilege,” or disabling misconduct on the part- of 
the latter. The torts which most commonly occur are defined 
and discussed in the following paragraphs. 


Battery 

An act which directly or indirectly is the legal cause of a harm- 
ful contact with another’s person constitutes a battery and makes 
the actor liable to the other if (a) the act is done with the inten- 
tion of bringing about a harmful or offensive contact or an ap- 
prehension thereof to the other or a third person, and (b) the 
contact is not consented to by the other or the other’s consent 
thereto is procured by fraud or duress, and (c) the contact is 
not otherwise privileged. Further, an act which directly or indi- 
rectly is a legal cause of a contact with another’s person or with 
anything so closely attached thereto that it is customarily re- 
garded as a part thereof and which is offensive to a reasonable 
sense of personal dignity, although involving no bodily harm, al- 
so constitutes a battery and makes the actor liable to the other 
if (a) the act is done with the intention of inflicting a harmful 
or offensive contact upon the other or a third person or of put- 


by the actor's conduct, or (b) irre- 
spective of the other's consent, (i) the 
fact that its exercise is necessary for 
the protection of some interest of the 
actor or of the public which is of 
such importance as to justify the 


harm caused or threatened hy its ex- 
ercise, or (ii) the fact that the actor 
is performing a function for the prop- 
er performance of which freedom of 
action is essential,” 1 Restatement, g 
10(2), p. 19. 
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ting the other or a third person in apprehension thereof, and (b) 
the contact is not consented to by the other, and (c) the contact 
is not otherwise privileged . 5 

Assault 

An act other than the mere speaking of words which directly 
or indirectly is a legal cause of putting another in apprehension 
of an immediate and harmful or offensive contact constitutes an 
assault and makes the actor liable to the other for the apprehen- 
sion so caused if (a) the actor intends to inflict a harmful or of- 
fensive contact upon the other or a third person or to put the 
other or a third person in apprehension thereof, and (b) the act 
is not consented to by the other, and (c) the act is not otherwise 
privileged . 6 Thus, an assault is something more than the mere 
speaking of words but something less than an actual physical 
contact or battery, which is why an assault is sometimes describ- 
ed as an “inchoate battery.” 

False Imprisonment 

An act which directly or indirectly is a legal cause of a con- 
finement of another within boundaries fixed by the actor for any 
time, no matter how short in duration, constitutes the tort of 
false imprisonment and makes the actor liable to the other irre- 
spective of whether harm is caused to any legally protected in- 
terest of the other if (a) the act is intended so to confine the 
other or a third person, and (b) the other is conscious of the 
confinement, and (c) the confinement is not consented to by the 
other, and (d) the confinement is not otherwise privileged . 1 

Trespass to Land 

One who intentionally and without a consensual or other priv- 
ilege (a) enters land in possession of another or any part there- 
of or causes a thing or third person so to do, or (b) remains 
thereon, or (c) permits to remain thereon a thing which the ac- 
tor or his predecessor in legal interest brought thereon, is liable 
as a trespasser to the other irrespective of whether harm is 
thereby caused to any of his legally protected interests. A tres- 
pass to land may be committed on, beneath, or above the sur- 
face of the earth . 8 

5 1 Restatement, §§ 13, IS, pp. 29, 1 1 Restatement, g 35, p. 60. 

c ' 8 ' s See 1 Restatement, §§ 15S-161, pp. 

61 Restatement, § 21, pp, 47, 4S. 350-379. 
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Trespass to Chattels 

An actionable trespass to a chattel may be either non-dispos- 
sessory or dispossessory. The former, a non-dispossessory tres- 
pass, may be committed either by intentionally using or other- 
wise intermeddling with a chattel in the possession of another or 
by continuing to use or intermeddle therewith after a privilege 
to do so has been terminated . 9 A dispossessory trespass, on the 
other hand, may be committed by (a) taking a chattel from the 
possession of another without the other’s consent, or (b) obtain- 
ing possession of a chattel from another by fraud, or (c) inten- 
tionally barring the possessor’s access to a chattel, or (d) inten- 
tionally destroying a chattel while it is in another’s possession . 19 
One who intentionally dispossesses another of a chattel without 
his consent or other privilege so to do, and in the absence of miti- 
gating circumstances, is liable to the other either as a trespasser 
for the damage done, or as a converter for the value of the chat- 
tel . 11 


Conversion 

A conversion may be committed by (a) intentionally dispos- 
sessing another of a chattel, (b) intentionally destroying or al- 
tering a chattel in the actor’s possession, (c) using a chattel in 
the actor’s possession without authority so to use it, (d) receiv- 
ing a chattel pursuant to a sale, lease, pledge, gift or other trans- 
action by one intending to acquire for himself or for another a 
proprietary interest in it, (e) disposing of a chattel by a sale, 
lease, pledge, gift or other transaction intending to transfer a 
proprietary interest in it, (f) misdelivering a chattel, or (g) re- 
fusing to surrender a chattel on demand . 13 

Common-law Actions 

At common law the torts of battery, assault, false imprison- 
ment, trespass to land, and trespass to chattels, were all general- 
ly known as “trespasses” because of the forms of action by which 
they were redressed. Thus, an action of trespass was the form 
used to redress “trespasses” to the person; trespass quare clau- 

n See 1 Restatement, § 222, p, 569. 
See also, id., § 225, p. 577. 

1 Restatement, § 228, p. 572. For 
the conditions under which a conver- 
sion makes the actor liable to anoth- 
er, see 1 Restatement, §§ 225-242, pp. 
577-618. 


9 1 Restatement, § 217, p. 553. For 
the circumstances or conditions under 
which such a trespass makes the ac- 
tor liable, see 1 Restatement, §§ 218- 
229, pp. 555-565. 

loi Restatement, § 221, p. 565. 
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sum fregit, (wherefore he broke the close), for trespasses to 
land; and, trespass de bonis asportatis, (for goods carried away), 
for trespasses to chattels. 

Negligence 

Negligence is a term used to designate a particular type of tor- 
tious conduct and is not associated with any specific interest and 
harm which is characteristic of the terms used to denote most 
particular torts. It consists “in failing to fulfill a legal duty to 
exercise a proper degree of care, whereby damage results to one 
to whom such legal duty is owing.” 13 During the more imma- 
ture stages of tort law no distinction was made in regard to 
whether a “trespass” was committed intentionally or negligent- 
ly and such wrongs were actionable in trespass whether the con- 
duct causing them was intentional or negligent; but during the 
nineteenth century, negligence came to be recognized as a dis- 
tinct type of tortious conduct more properly remediable by the 
action of “trespass on the case.” Thereafter, when a trespass to 
the person, land, or chattels was committed intentionally, the 
form of action was either trespass for personal harm, trespass q. 
c. f., or trespass d. b. a.; whereas if similar harms were commit- 
ted negligently the form of action, was case. The distinction is 
important because contributory negligence on the part of plain- 
tiff is ordinarily a good defense in an action based on defendant’s 
negligence but it is no bar to recovery if the defendant’s tortious 
conduct was intentional. Further, in most actions of trespass, 
or those based on tortious conduct of the intentional type, actual 
damages need not be proved; but, generally, in actions based on 
negligence, only damages proved are recoverable. 

Negligence is conduct which falls below the standard establish- 
ed by law for the protection of others against unreasonable risk 
of harm; and, unless the actor is a child or an insane person, the 
standard of conduct to which he must conform to avoid being 
negligent is that of a reasonable man under like circumstances , 14 
In regard to the elements of a cause of action for negligence the 


13 CMpin on Torts, § 104, p* 499. 

14 See 2 Ee statement, §£ 282 t 283, 
pp. 738, 741, 742* The general rule 
is that an infant is responsible for 
iiis torts, but in determining whether 
or not a child has been negligent his 
conduct is to he judged by the stand- 
ard of behavior to be expected from 


o child of like age, intelligence and 
experience- However, in regard to 
the child's capacity to realize the ex- 
istence of a risk, the individual quali- 
ties of the child are taken into ac- 
count* In the absence of a contrary 
statute, a parent, as such, is not lia- 
ble for a tort of his child 
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rule is that, “The actor is liable for an invasion of an interest of 
another, if: (a) the interest invaded is protected against unin- 
tentional invasion, and (b) the conduct of the actor is negligent 
with respect to such interest or any other similar interest of the 
other which is protected against unintentional invasion, and (c) 
the actor’s conduct is a legal cause of the invasion, and (d) the 
other has not so conducted himself as to disable himself from 
bringing an action for such invasion.” 15 

As the elements of a cause of action for negligence indicate, 
in order that the actor shall be liable for another’s bodily harm 
or harm to another’s interest in the physical condition of land 
and chattels, it is necessary not only that the actor’s conduct be 
negligent toward the other but also that the negligence of the ac- 
tor be a legal cause of the other’s harm . 16 “The actor’s negligent 
conduct is a legal cause of harm to another if (a) his conduct 
is a substantial factor in bringing about the harm, and (b) there 
is no rule of law relieving the actor from liability because of the 
manner in which his negligence has resulted in the harm .” 11 

Ultrahazardous Conduct or Activity 

The third type of tortious conduct is that which is designated 
by the term “ultrahazardous." For example, the manufacture, 
storage, transportation and use of high explosives. Such conduct 
or activity is not necessarily unlawful in the sense that it is con- 
trary to criminal law or prohibitory statutes, but may be, and 
usually is, regarded as being for the common good. However, as 
an activity is not ultrahazardous unless it “ (a) necessarily in- 
volves a risk of serious harm to the person, land or chattels of 
others which cannot be eliminated by the exercise of the utmost 
care, and (b) is not a matter of common usage ,” 18 the law im- 
poses the risk of such harm on those who engage in such activi- 
ties, the rule being that, “one who carries on an ultrahazardous 
activity is liable to another whose person, land or chattels the 
actor should recognize as likely to be harmed by the unpreventa- 
ble miscarriage of the activity for harm resulting thereto from 
that which makes the activity ultrahazardous, although the ut- 
most care is exercised to prevent the harm .” 18 But there are ex- 
ceptions to the rule and it does not apply if the activity is car- 
ried on in pursuance of a public duty imposed upon the actor as 


15 2 Restatement, § 2S1, p. 734. 

is See 2 Restatement, If 430, 407, 
pp, 1150, 1157, 1287. 


M2 Restatement, § 431, p. 1159. 
is 3 Restatement, § 520, pp.' 42, 43. 
is 3 Restatement, § 519, p. 41. 
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a public officer or employee or as a common carrier; nor does it 
apply where the person harmed by the unpreventable miscarri- 
age of an ultrahazardous activity has reason to know of the risk 
which makes the activity ultrahazardous and takes part in it, or 
brings himself within the area which will be endangered by its 
miscarriage without a privilege, or in the exercise of a privilege 
derived from the consent of the person carrying on the activity, 
or as a member of the public entitled to the services of a public 
utility carrying on the activity. Further, a plaintiff is barred 
from recovery for harm caused by the miscarriage of an ultra- 
hazardous activity if he intentionally or negligently causes the 
activity to miscarry, or after knowledge that it has miscarried or 
is about to miscarry, he fails to exercise reasonable care to avoid 
harm threatened thereby. However, a plaintiff is not barred 
from recovery for harm done by the miscarriage of an ultrahaz- 
ardous activity by his failure to exercise reasonable care to ob- 
serve the fact that the activity is being carried on or by intention- 
ally coming into the area which would be endangered by its mis- 
carriage.* 0 


Liability of Possessors of Animals 

The following general rules apply to the possessors of animals: 

(1) A possessor of livestock which intrude upon the land of an- 
other is liable for their intrusion and for any harm done while 
upon the land to its possessor or a member of his household al- 
though the possessor of the livestock exercised the utmost care 
to prevent them from intruding. 31 However, this rule is subject 
to the following exceptions: (a) A possessor of land who by the 
common law applicable to that part of the State in which the 
land is situated or by statute, is required to fence his land to pre- 
vent the intrusion of the livestock is barred from recovery 
against the possessors of intruding livestock if he fails to erect 
and maintain the required fence; (b) A possessor of livestock 
which are being driven upon a highway is liable for their intru- 
sion upon land abutting thereon only if he has failed to exercise 
reasonable care to prevent them from straying or to remove 
them from the abutting lands upon which they have strayed. 23 

(2) A possessor of a wild animal is subject to liability to others. 


so gee 3 Restatement, §§ 521, 523, 
524, pp. 47, 49, 52. 

sx g Restatement, § 504(1), p. 2* 
"Livestock” includes such animals 
as horses, cattle, pigs and sheep, but 


it does not Include dogs and eats* 
See 3 Restatement, p. 3. 

ss 3 Restatement, §§ 504(2), 505, pp. 

2j 10 . 
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except trespassers on his land, for such harm done by the animal 
to their persons, lands or chattels as results from a dangerous 
propensity which is characteristic of wild animals of its class or 
of which the possessor has reason to know, although he has exer- 
cised the utmost care to confine the animal or otherwise prevent 
it from doing harm, except where the animal has gone out of his 
possession and returned to its natural state as a wild animal in- 
digenous to the locality, or unless the possession of the wild ani- 
mal was in pursuance of a duty imposed upon the possessor as 
a public officer or employee or as a common carrier. 23 (3) A 
possessor of a domestic animal which he has reason to know has 
dangerous propensities abnormal to its class, is subject to liabil- 
ity for harm caused thereby to others, except trespassers on his 
land, although he has exercised the utmost care to prevent it 
from doing the harm, unless the possession of the animal is in 
pursuance of a duty imposed upon the possessor as a public of- 
ficer or employee or as a common carrier. 24 


Deceit 

The fundamental rules regarding deceit and fraudulent con- 
cealment in business transactions are as follows: (1) One who 
fraudulently makes a misrepresentation of fact, opinion, inten- 
tion or law for the purpose of inducing another to act or refrain 
from action in reliance thereon in a business transaction is liable 
to the other for the harm caused to him by his justifiable reli- 
ance upon the misrepresentation. 25 (2) One party to a business 
transaction who by concealment or other action intentionally 
prevents the other from acquiring material information is sub- 
ject to the same liability to the other as though he had stated the 
nonexistence of the matter which the other was thus prevented 
from discovering. 26 

Concerning information negligently supplied for the guidance 
of others, the rule is: One who, in the course of his business or 
profession, supplies information for the guidance of others in 
their business transactions is subject to liability for harm caused 
to them by their reliance upon the information if (a) he fails to 
exercise that care and competence in obtaining and communicat- 
ing the information which its recipient is justified in expecting, 

S3 See 3 Restatement, §§ 597, 598, 

517, pp. 13, 17, 36. 

si See 3 Restatement, §g 509, 517* 
pp. 19, 36. 


25 3 Restatement, g 525, p. 59. 

26 3 Restatement, g 550, p. 116. 
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and (b) the harm is suffered by the person or one of the class of 
persons for whose guidance the information was supplied, and 
because of his justifiable reliance upon it in a transaction in 
which it was intended to influence his conduct or in a transaction 
substantially identical therewith. 27 

Misrepresentations or nondisclosures in certain non-business 
transactions may also be actionable, as, for example, fraudulent 
misrepresentations inducing gifts to the maker of such misrepre- 
sentations or to third persons; fraudulent nondisclosures of phys- 
ical conditions by one spouse from the other which make the 
marital relation dangerous; fraudulent misrepresentations of a 
third person’s fitness for or freedom to marry; fraudulent mis- 
representations inducing tortious acts or omissions by others. 28 


Defamation 

To create liability for defamation there must be an unprivileg- 
ed publication 29 of false and defamatory matter of another which 
(a) is actionable irrespective of special harm, (actionable per 
se) , or (b) if not so actionable, is the legal cause of special harm, 
that is, harm of a material and generally of a pecuniary nature 
to the other. 30 A communication is defamatory, if it tends so to 
harm the reputation of another as to lower him in the estima- 
tion of the community or to deter third persons from associating 
or dealing with him. 31 

A defamatory communication is either in the form of libel or 
in the form of slander. Libel consists of the publication of de- 
famatory matter by written or printed words, by its embodiment 
in physical form, or by any other form of communication which 
has the potentially harmful qualities characteristic of written 
or printed words. Slander, on the other hand, consists of the 
publication of defamatory matter by spoken words, transitory 
gestures, or by any form of communication other than those 
which constitute libel. 33 

As for defamations actionable per se, or irrespective of special 
harm, the fundamental rules are: (1) One who falsely, and with- 


2? See 3 Restatement, § 552, p. 122, one other than the person defamed?* 

3 Restatement, § 577, p. 192, 

See 3 Restatement, c, 23, pp, 131- 

135, so See 3 Restatement, § 558, p. 139, 


29 “Publication” of defamatory 
matter means “its communication in- 
tentionally or by a negligent act to . 


31 3 Restatement, § 559, p, 140, 

^ 32 gee 3 Restatement, § 568, p, 159. 
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out a privilege to do so, publishes matter defamatory to another 
in such a manner as to make the publication a libel is liable to 
the other although no special harm or loss of reputation results 
therefrom. 33 (2) One who falsely, and without a privilege to do 
so, publishes matter defamatory to another in such a manner as 
to make the publication a slander is liable to the other although 
no special harm or loss of reputation results if the publication 
imputes to the other (a) a criminal offense, or (b) a presently 
existing venereal or other loathsome and communicable disease, 
or (c) conduct, characteristics, or a condition incompatible with 
the proper exercise of his lawful business, trade, profession, or 
office, or (d) the other being a woman, acts of unchastity. 34 

In regard to slanders not actionable per se the rule is: “One 
who falsely and without a privilege to do so publishes a slander 
which, although not actionable per se, is the legal cause of special 
harm to the person defamed, is liable to him*” 35 

Slander of Title 

One who, without a privilege to do so, publishes matter which 
is untrue and disparaging to another's property in land, chattels 
or intangible things under such circumstances as would lead a 
reasonable man to foresee that the conduct of a third person as 
purchaser or lessee thereof might be determined thereby, com- 
mits the tort known as “slander of title” and is liable for pecuni- 
ary loss resulting to the other from the impairment of vendibil- 
ity thus caused. 3 ® 

Wrongf ul Prosecution of Criminal Proceedings 

The primary principles relating to the wrongful prosecution of 
criminal proceedings are: (1) A private person who initiates, or 
who procures the institution of criminal proceedings against an- 
other who is not guilty of the offense charged, commits the tort 
of malicious prosecution and is liable to him for the harm done 
thereby if the proceedings (a) were initiated without probable 
cause, and primarily because of a purpose other than that of 
bringing an offender to justice, and (b) have terminated in fa- 
vor of the accused, 37 (2) A private person who initiates criminal 
proceedings against another upon probable cause and for a prop- 
er purpose and thereafter takes an active part in pressing the 

33 a Restatement, § 569, p. 165, 36 See 3 Restatement, § 624, p, 325. 

34 see 3 Restatement, § 570, p. 170. 37 gee 3 Restatemen( . g 653, p , 3S2 . 

333 Restatement, % 575, p. 1$5. 
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proceedings after discovering that there is no probable cause 
therefor, is liable for the harm thereby caused to the accused if 
the proceedings have terminated in his favor, unless he is guilty 
of the offense charged against him. 38 

Wrongful Initiation of Civil Proceedings 

The general rule applicable to the wrongful initiation of civil 
proceedings is: One who initiates or procures the initiation of 
civil proceedings against another is liable to him for the harm 
done thereby, if (a) the proceedings are initiated without prob- 
able cause, and primarily for a purpose other than that of secur- 
ing the adjudication of the claim on which the proceedings are 
based, and (b) except where they are ex parte, the proceedings 
have terminated in favor of the person against whom they are 
brought. 39 Corresponding rules apply where civil proceedings 
causing an arrest or a deprivation of property, or proceedings al- 
leging insanity or insolvency, or proceedings before an adminis- 
trative board are wrongfully instituted, or where civil proceed- 
ings are repeatedly initiated wrongfully. 10 

Abuse of Process 

The general principle which governs the tort known as abuse 
of process is that “one who uses a legal process, whether criminal 
or civil, against another to accomplish a purpose for which it is 
not designed is liable to the other for the pecuniary loss caused 
thereby.” 41 For example, P obtains a judgment against D for a 
debt owed by D, and after the debt has to P’s knowledge been 
paid, P takes out execution on the judgment. P is liable to D for 
abuse of process. 

Interferences in Domestic Relations 

The general principles relating to the torts of alienation of a 
wife’s affection, inducing a wife to separate from or refuse to re- 
turn to her husband, and criminal conversation with a married 
woman, all of which are characterized as “direct” interferences 
with the marriage relation, are as follows: (1) One who, without 
a privilege to do so, purposely alienates a wife’s affections from 
her husband, is liable for the harm thereby caused to any of his 
legally protected marital interests. 48 (2) One who, without a 

38 3 Restatement, § 655, p. 390. 41 3 Restatement, § 682, p. 464. 

393 Restatement, § 674, p. 410. 423 Restatement, $ 683, p. 469. 

4« See 3 Restatement, || 677-680, 
pp. 454-459. 
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privilege to do so and for the purpose of disrupting the marriage 
relation, induces a wife to separate from her husband or not to 
return to him after she has separated from him, is liable to the 
husband for the harm thereby caused to any of his legally pro- 
tected marital interests. 43 (3) One who, without the husband’s 
consent, has sexual intercourse with a married woman is liable 
to the husband for the harm thereby caused to any of his legally 
protected marital interests. 44 

Under the same conditions as would permit the husband to re- 
cover for similar wrongs, one who alienates the affections of a 
husband, or induces a husband to separate from his wife or not 
to return to her, or who has sexual intercourse with him is lia- 
ble to the wife for harm thereby caused to any of her legally pro- 
tected marital interests. 45 

The general principle governing “indirect” interferences with 
the marriage relation and which permits an action by the hus- 
band for harm caused by a tort against the wife is that “one who 
by reason of his tortious conduct is liable to a married woman 
for illness or other bodily harm is subject to liability to her hus- 
band for the resulting loss of her services and society, including 
any impairment of her capacity for sexual intercourse, and for 
any reasonable expense incurred by him in providing medical 
treatment.” 48 However, no action is permitted to the wife for 
harm caused by a tort against the husband as she is not entitled 
to his services as he is entitled to hers. A tort committed against 
the husband does not deprive the wife of the support to which 
she is entitled, and the husband may recover from the tortfeasor 
for any loss of earning power which he may suffer; consequent- 
ly if the wife were permitted an action against the tortfeasor for 
loss of support the result would be double recovery. 47 


Torts of Married Women; Liability 

At common law, a husband during coverture “is liable for the 
torts committed by his wife, either before or during coverture. 
This liability ceases, however, when the coverture is determined 
by the death of either party, or by a divorce. The rules govern- 


433 Restatement, § 684, p. 475. 

44 6 Restatement, % 6S5, p. 477. 

45 See 3 Restatement, § 690, p. 486* 

46 s Restatement, § 693, p. 492. As 
the statement of the rule indicates, 
the action permitted the husband is 

Smith: El.Law 2d— 22 


in addition to the action which the 
wife has for the violation of her sep- 
arate and distinct interest and which 
entitles her to recover for the inju- 
ries she has suffered. 

4? See 3 Restatement, § 695, pp, 496, 
497. 
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in g a wife’s liability for her own torts are these: (a) She is lia- 
ble, jointly with her husband during coverture, and solely after 
his death or a divorce, (1) for torts committed in his absence, 
whether committed by his direction or command, or not, [and] 
(2) for torts committed in his presence, but not by his direction 
or command, express or implied, (b) She is not liable at all for 
torts committed in his presence, and by his direction or com- 
mand, but is excused on the ground of coercion, (c) Torts com- 
mitted by a wife in her husband’s actual or constructive presence 
are presumed to have been committed by his direction or com- 
mand; but this presumption is priraa facie only, and may be re- 
butted.” 4S 

However, these rules of the common law have been greatly 
modified in most of the states by statutes removing the disabil- 
ities of married women, and by statutes taking from the husband 
the rights which the common law gave him in respect to his 
wife’s property. Thus, “(a) In some states a husband is no 
longer liable for the torts of his wife, unless he participated in 
their commission, (b) In other states he is liable for her per- 
sonal torts, like slander or assault, but not for torts committed in 
the control of her separate property,” 49 


Interferences in the Parent and Child Relation 
Rules relating to “direct” interferences with the relation of 
parent and child are as follows: (1) One who, without a privi- 
lege to do so, (a) abducts a minor child, or (b) induces it to 
leave its home with knowledge that the parent has not consented, 
or (c) with knowledge that it has left its home and that the par- 
ent is unwilling that the child should be absent, induces it not to 
return thereto or prevents It from so doing, is liable to the par- 
ent, who is legally entitled to the child's custody. 50 (2) One 
other than her husband who, without her parent’s consent, has 
sexual intercourse with a minor female child is liable to (a) the 
parent who is entitled to the child’s services for any resulting 
loss of services or ability to render services, and to (b) the par- 
ent who is under a legal duty to furnish medical treatment for 
expenses reasonably incurred or likely to be incurred for such 
treatment during the child’s minority. 51 


48 Madden on Persons and Domes- 
tic Relations, §§ 64, 65, pp. 206, 207. 

49 Madden on Persons and Domes- 
tic Relations, § 67, p, 207. 


503 Restatement, § TOO, p. 502. 
513 Restatement, § 701, p. 505, 
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Rules relating to “indirect” interferences with the relation of 
parent and child are as follows: (1) One who by reason of his 
tortious conduct is liable to a minor child for illness or other bod- 
ily harm is subject to liability to (a) the parent who is entitled 
to the child’s services for any resulting loss of services or ability 
to render services, and to (b) the parent who is under a legal 
duty to furnish medical treatment for any expenses reasonably 
incurred or likely to be incurred for such treatment during the 
child’s minority. 53 (2) One who obtains the services of an un- 
emancipated min or child without the consent or acquiescence of 
the parent who is entitled to the child’s services is liable to such 
parent for the loss of the services of which the parent has been 
deprived. 53 (3) One who, without the parent’s consent or ac- 
quiescence to the particular risk involved, employs a minor child 
in an occupation which in consideration of the age and experience 
of the minor is dangerous to it, is liable to (a) that parent who 
is entitled to the child’s services for the loss of its services or 
ability to render services resulting from illness or other bodily 
harm sustained by the child in the course of such dangerous em- 
ployment, and (b) that parent who is under a legal duty to fur- 
nish medical treatment for expenses reasonably incurred or like- 
ly to be incurred for the treatment of the child during its minor- 
ity. 54 


Interferences in Business Relations 
The primary rules which relate to interferences in business re- 
lations are as follows: (1) One who engages in a business pri- 
marily for the purpose of causing loss of business to another and 
with the intention of terminating the business when that purpose 
is accomplished is liable to the other for the loss so caused. 55 (2) 
One who engages in a business or profession in violation of a 
legislative enactment which prohibits persons from engaging 
therein, either absolutely or without a prescribed permission, is 
subject to liability to another who is engaged in the business or 
profession in conformity with the enactment, if (a) one of the 
purposes of the enactment is to protect the other against unau- 


£■23 Restatement, § 763 , p. 506. As 
the statement of the rule indicates, 
the action permitted the parent is in 
addition to the aetion allowed on be- 
half of the child for the violation of 
the child's separate and distinct in- 
terest and which permits recovery 


for the injuries the child has suffer- 
ed. 

53 3 Restatement, g 706, p. 516. 

54 3 Restatement, § 707, pp. 516, 
517. 

55 3 Restatement, § 706, pp. 523, 
524, 
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thorized competition, and (b) the enactment does not negative 
such liability. 56 (3) One who intentionally induces another to 
break a valid contract is liable for the damages legally caused 
by such act, unless his conduct is privileged. 

The fraudulent imitating of another’s goods, and the infring- 
ing of another’s trade-mark are also tortious, the general princi- 
ple being: One who (a) fraudulently markets his goods or serv- 
ices as those of another, or (b) infringes another’s trade-mark 
or trade name, or (c) markets goods with an unprivileged imi- 
tation of the physical appearance of another’s goods is liable to 
the other, except to the extent that the other has by his own con- 
duct disabled himself from claiming such relief. 5 ’ 

Nuisances 

Nuisances are either public or private, the difference being in 
the nature of the interest infringed. A public nuisance is one 
that infringes a public interest and is punishable as a crime, 
whereas a private nuisance is one that infringes private interests 
and is actionable as a tort. However, a nuisance which is public 
may give rise to an action by a private person if it causes a par- 
ticular harm to some individual which differs in kind from that 
suffered by the public. In such a case the nuisance is regarded 
as private in respect to such individual. 

A private nuisance is an unprivileged interference with certain 
easements and servitudes, or an unprivileged and relatively con- 
tinuous interference with the use and enjoyment of land usually 
effected by such things as noises, odors, and smoke. The formula 
is that an actor is liable for such an invasion of another’s interest 
in his private use and enjoyment of land, if: (a) the other has 
property rights and privileges in respect to the use or enjoyment 
interfered with; and (b) the invasion is substantial; and (c) 
the actor’s conduct is a legal cause of the invasion; and (d) the 
invasion is either intentional and unreasonable, or unintentional 
and otherwise actionable under the rules which govern liability 
for negligent, reckless or ultrahazardous conduct. 58 The conduct 
necessary to make the actor liable under this rule may consist 
either of acts, or a failure to act under circumstances in which 
the actor is under a duty to take positive action to prevent or 
abate the invasion of the other’s interest. 5 ® 

66 See 3 Restatement, § 710, p. 527. ss See Restatement of Torts, Tenta- 

67 See 3 Restatement, § 711, p. 542. tive Draft No ‘ 16 > * P* 17 ‘ 

59 See Restatement of Torts, Tenta- 
tive Draft Ko, 16, § S T p, 27. 
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SCOPE OP THE ADJECTIVE LAW 

89. Adjective law is the division of municipal law that consists of 

the precepts by which the substantive division of municipal 
law is administered. 

When an interest protected by a primary legal right is infring- 
ed the subject or owner of that right is ordinarily entitled to le- 
gal redress and it is with such redress and the methods for ob- 
taining it that the adjective law is concerned. This is the divi- 
sion of municipal law that contains the precepts which define 
and govern legal remedies and the procedures by which such 
remedies are obtained. This is the division of municipal law by 
which the legal sanctions of such law are applied; the division 
by which municipal law maintains its force. It is by this law that 
the judicial process operates. 

REMEDIES IN GENERAL 

90. A legal “remedy,” in the broadest sense of the term, is any le- 

gally authorized means or sanction by which the infringe- 
ment of a legally protected interest may be prevented, re- 
dressed, or compensated. 

Remedies may broadly be divided into the following classes: 
(1) Extralegal (or extrajudicial) remedies, which are adminis- 
tered by the persons whose legally protected interests are infring- 
ed with or without the aid of others but without resort to gov- 
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ernmental agencies; and, (2) Legal (or judicial) remedies, 
which are administered only by governmental agencies. More 
particularly, remedies may be classified as of the following kinds: 
(a) Remedies by operation of law; (b) Remedies by act of the 
party injured, or by a third party acting for the injured party; 
(c) Remedy by agreement between the parties involved in a con- 
troversy; (d) Remedy by the parties involved in a controversy 
with the assistance of other private persons; and (e) Legal or 
judicial remedies, which are remedies obtainable only through 
governmental agencies, or the judicial process. 


REMEDIES BY OPERATION OF LAW 

(1) Retainer 

This is a remedy which was allowed at English common law to 
an executor or administrator of an estate who was also a credi- 
tor of the deceased. It was the right which such an executor or 
administrator had to retain sufficient of the assets to pay the 
debt owed him, and this amount became his by operation of law. 
The remedy of retainer is of no practical importance in the Unit- 
ed States. 

(2) Remitter 

Remitter at English common law was a remedy which applied 
when a person who had a good title to a parcel of land, but who 
had been ousted of possession, came into possession later under a 
defective title. He was then regarded as being “remitted” to 
his prior good title, (by operation of law), and held under it 
thereafter. Like the remedy of retainer, remitter is of no prac- 
tical importance in the United States. 

REMEDIES BY ACT OF INJURED PARTY 

(1) Self-defense, Defense of Third Person, and Defense of Prop- 
erty 

Self-defense is the protection of one’s person or property from 
injury by another, and in respect of the protection of one’s person 
the general principle is that the intentional infliction upon anoth- 
er of a harmful or offensive contact or other bodily harm by a 
means not intended or likely to cause death or serious bodily 
harm is privileged for the purpose of preventing the other from 
inflicting a harmful or offensive contact or other bodily harm 
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upon the actor if: (a) the other so acts as to lead the actor to 
know or reasonably to believe that the other intends to inflict 
such contact or harm upon him, and (b) the means which the 
actor uses in self-defense are reasonable in view of the character 
of the contact or bodily harm from which he is attempting to 
protect himself, and (c) the actor reasonably believes that such 
contact or harm can safely be prevented only by the immediate 
infliction upon the other of the offensive or harmful contact or 
other bodily harm, 1 The intentional infliction upon another of a 
harmful or offensive contact or other bodily harm by a means 
which is intended or likely to cause death or serious bodily harm 
is privileged only when (a) the other so acts as to lead the actor 
reasonably to believe that he intends to inflict upon the actor a 
bodily contact or other harm, and (b) the actor reasonably be- 
lieves that he is thereby put in peril of death or serious bodily 
harm or ravishment which can be safely prevented only by the 
immediate use of such self -defensive means; but this privilege 
does not obtain if the actor reasonably believes that he can, with 
complete safety, avoid the necessity of so defending himself (a) 
by retreating, if attacked in any place other than his dwelling 
place, or (b) by relinquishing the exercise of any right or privi- 
lege to exclude intruders from his dwelling place or to prevent 
himself from being dispossessed thereof or to effect a lawful ar- 
rest* 

An actor is privileged to defend a third person from a harmful 
or offensive contact or other invasion of his interests of personal- 
ity under the same conditions and by the same means as those 
under and by which he is privileged to defend himself therefrom 
provided (a) the actor reasonably believes that the circumstanc- 
es are such as to give the third person such a privilege of self- 
defense and that his intervention is necessary for the protection 


1 See 1 Restatement of the Law of 
Torts, | 63(1), p. 120, 

2 gee 1 Restatement of the Law of 
Torts, § 65, pp. 134, 135, For state- 
ments of the privilege of self-defense 
against negligent conduct, see 1 Re- 
statement of the Law of Torts, §§ $4, 
66, PP- 132, 143, 

“The intentional infliction upon an- 
other of a harmful contact by means 
intended or likely to cause death or 
serious bodily harm is privileged 


* * * although the actor reasona- 
bly believes that lie can safely avoid 
the necessity of so defending him- 
self; (a) by retreating if, hut only if, 
he is attacked within his dwelling 
place which is not also the dwelling 
place of the other, or (b) by permit- 
ting the other to Intrude upon or dis- 
possess him of his dwelling place, or 
(c) by abandoning an attempt to ef- 
fect a lawful arrest.” 1 Restatement 
of the Law of Torts, § 65(2), p. 135. 
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of the third person; and, (b) provided further, that the third 
person is, or is reasonably believed by the actor to be, a member 
of his immediate family or household, or a person whom he is un- 
der a legal or socially recognized duty to protect . 3 

The intentional infliction upon another of a harmful or offen- 
sive contact or other bodily harm by a means not intended to 
cause death or serious bodily harm is also privileged for the pur- 
pose of preventing or terminating another’s intrusion upon the 
actor’s possession of land or chattels, if the other’s intrusion is 
not privileged, the means used by the actor are reasonable, and 
the actor has first requested the other to desist from the intru- 
sion, unless such request would be futile or useless; and, the in- 
tentional infliction upon another of a harmful or offensive con- 
tact or other bodily harm by a means which is intended or likely 
to cause death or serious bodily harm for the purpose of prevent- 
ing or terminating the other’s intrusion upon the actor’s posses- 
sion of land or chattels is also privileged, provided the actor rea- 
sonably believes that the intruder, unless expelled or excluded, is 
likely to cause death or serious bodily harm to the actor or to a 
third person whom the actor is privileged to protect . 4 * * * 

(2) Recaption 

Recaption is the taking of a chattel from another; and the use 
of force by an actor executing this remedy against another is 
privileged if (a) the force is used for the purpose of regaining 
possession of the chattel; (b) the other has tortiously taken the 
chattel from the actor’s possession or custody; (c) the actor is 
entitled as against the other to the immediate possession of the 
chattel; (d) the actor acts promptly after his dispossession or 
after his timely discovery thereof; (e) the actor first requests 
the other to give up possession of the chattel, except where the 
actor reasonably believes a request to be useless, dangerous to 
himself or a third person, or likely to defeat the effective exer- 
cise of the privilege; and, (f) the means employed are not in ex- 
cess of those which the actor reasonably believes to be necessary 
to effect the recaption, and not intended or likely to cause death 


3 See 1 Restatement of the Law of 
Torts, § 76, p* 162. 

4 See 1 Restatement of the Law of 

Torts, H 77, 79, pp. 167, 16S, 181, 182. 

For a statement of the privilege to in- 

flict a harmful or offensive bodily 


contact or other invasion of another’s 
interests of personality in defense 
against intrusion upon a third per- 
son’s land or chattels, see 1 Restate- 
ment of the Law of Torts, § 86, p. 
201 . 
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or serious bodily harm.® The use of force against another for 
the purpose of assisting or acting for a third person in recaption 
of a chattel to the possession or custody of which the third per- 
son is entitled is also privileged, if the third person is so privileg- 
ed and (a) the third person employs or requests the actor so to 
assist or act for him, or (b) the actor and the third person are 
members of the same immediate family or household, or (c) the 
third person’s chattel is under the protection of the actor . 8 

(3) Entry 

Entry is the taking of the possession of lands from another; 
and the use of force by an actor executing this remedy against 
another is privileged if (a) the force is used for the purpose of 
regaining possession of the land or of effecting an entry thereon; 
(b) the other has tortiously dispossessed the actor or his pred- 
ecessor in title; (c) the actor is entitled as against the other to 
the immediate possession of the land; (d) the actor acts prompt- 
ly after his dispossession or after his timely discovery thereof; 
(e) the actor first requests the other to give up the possession, 
except where the actor reasonably believes a request to be use- 
less, dangerous to himself or a third person, or likely to defeat 
the effective exercise of the privilege; and, (f) the means em- 
ployed are not in excess of those which the actor correctly or 
reasonably believes to be necessary to effect the entry, and not 
intended or likely to cause death or serious bodily harm . 1 

(4) Abatement of Nuisance 

The abatement of a nuisance is the removal or termination of 
a nuisance; and an entry on land in the possession of another by 
a possessor of neighboring land (or by the owner of an easement 
which is injuriously affected) is privileged, if the entry is made: 
(a) for the purpose of abating a structure or other condition on 
the land which constitutes a private nuisance to the actor’s inter- 
est in the other land; (b) at reasonable times and in a reason- 
able manner; and, (c) after the possessor upon demand has fail- 
ed to abate the nuisance, or without such demand if the actor 
reasonably believes it to be impractical or useless. Under the 
same conditions, a private person to whom a public nuisance 

5 See 1 Restatement of the Law of i See 1 Restatement of the Law of 
Torts, §§ 100-106, pp. 224-238. Torts, 88-94, pp. 200-218. 

e See 1 Restatement of the Law of 
Torts, § 110, p. 242. 
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causes or threatens a special harm, is also privileged to abate 
the nuisance. 8 In addition, an actor is privileged to intentional- 
ly intermeddle with chattels in the possession of another or to 
dispossess another of chattels for the purpose of abating a pri- 
vate nuisance created or maintained by the possessor, if such in- 
termeddling or dispossession is a reasonable means of abating 
the nuisance, and if the possessor of the chattels upon demand 
has failed to abate the nuisance, unless the actor reasonably be- 
lieves that such demand is impractical or useless ® 

(5) Distress 

Distress is the right of a landlord, at common law, to distrain 
chattels found upon leased premises when rent is in arrear. 
“This is a right growing out of the relation of landlord and ten- 
ant, and is not dependent upon agreement, and this remedy lies 
for all rents reserved which are certain. At common law, the dis- 
traint may be made by the lessor, or the assignee of the rever- 
sion, for all the rent due. It is now required, however, in most 
states, that a warrant be executed by a proper officer. At com- 
mon law, any chattels found upon the premises could be distrain- 
ed, whether belonging to the tenant, or to others. An exception, 
however, was made in favor of goods brought there in course 
of trade. The tendency of modem decisions and statutes is to 
restrict the right of distraining to the property of the lessee. 
There can be no distress for rent unless the relationship of land- 
lord and tenant actually exists, and also an express contract to 
pay rent. Under the common law, the landlord had merely the 
right to keep the goods until the rent was paid. He could not, 
moreover, use them for his own benefit. Under the statutes, 
however, the goods may be sold, upon due notice, if they are not 
redeemed within the time fixed by the statutes. The remedy of 
distress for rent still exists in a number of our states, although 
the proceedings based thereon have been much modified by stat- 
ute. In some jurisdictions, the remedy is held by judicial deci- 
sions to be obsolete. In other states, it has been expressly abol- 
ished by statute.” 10 

b See 1 Restatement of the Law of Burdick on Real Property, pp. 

Torts, §§ 201 y 203(2), pp. 48$, oOl. 211, 212. 

0 See 1 Restatement of the Law of 
Torts, 264, 270, pp. 659, 667. 
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REMEDY BY AGREEMENT BETWEEN THE PARTIES 
(1) Accord and satisfaction 

An “accord” is an agreement between two persons whereby 
one of them undertakes to give and the other undertakes to ac- 
cept something in satisfaction of a right of action which the lat- 
ter has against the former; and the execution of such an agree- 
ment is a “satisfaction.” Together they are called “accord and 
satisfaction.” “A liability in tort or for breach of contract may 
be discharged by the parties making and performing a new agree- 
ment in lieu of the old obligation. The making of the agreement 
is called an accord, which is an ordinary bilateral contract; the 
performance of the agreement is called the satisfaction. In order 
to work a discharge, there must be a consideration for the prom- 
ise of the party entitled to sue. It is further necessary that 
the accord shall be executed; otherwise the agreement is an ac- 
cord without a satisfaction. The promisor must have obtained 
what he bargained for in lieu of his right of action, and he must 
have obtained something more than a mere fresh arrangement as 
to the payment or discharge of the existing liability. It is not 
meant by this that a promise can never be received as a satisfac- 
tion, If the promise and not its performance is accepted in sat- 
isfaction, it is a good accord and satisfaction without perform- 
ance, In other words, a new contract agreed upon, and accepted, 
as a satisfaction, operates as an accord and satisfaction. The sat- 
isfaction may consist in the acquisition of a new right against 
the debtor, as the receipt from him of a negotiable instrument in 
lieu of payment; or of new rights against the debtor and third 
persons, as in the case of a composition with creditors; or of 
something different in kind from that which the debtor was 
bound by the original contract to perform; but it must have been 
taken by the creditor as satisfaction for his claim in order to 
operate as a valid discharge. There can be no satisfaction with- 
out accord or agreement to that effect. The agreement may be 
implied; thus, if A owes B an unliquidated or disputed amount 
and sends B a check marked ‘Payment in fuli, ? if B cashes the 
check, he win be estopped to claim that the claim is not dis- 
charged,” u 

11 Clark on Contracts, 4th Ed., pp, 

679-681, 
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REMEDY BY THE PARTIES WITH ASSISTANCE OF OTH- 
ERS 

(1) Arbitration 

Arbitration is defined as “the investigation and determination 
of a matter or matters of difference between contending parties, 
by one or more unofficial persons, chosen by the parties, and call- 
ed arbitrators, or referees." 18 Agreements to refer matters in 
dispute to arbitration are sometimes regarded as attempts to 
oust the courts of their proper jurisdiction, and to that extent will 
not be enforced. “The most common illustrations of such agree- 
ments are provisions in a building or construction contract for 
determination of questions by the architect or engineer, and in 
insurance policies for submission to arbitrators to determine the 
loss, though of course they are not limited to these contracts. 
An agreement to refer to arbitration, though so far valid that an 
action can be maintained for its breach, will not be specifically 
enforced, and does not oust the jurisdiction of the court; that is, 
it cannot be set up as a bar to an action brought to determine 
the very dispute which it was agreed to refer. Parties to a con- 
tract may, however, make arbitration a condition precedent to a 
right of action for breach of the contract, and such a condition is 
valid. It is very generally declared that an agreement to sub- 
mit to arbitration the whole question of liability, and not merely 
those questions which affect the amount of damages, is void, even 
as a condition precedent. Upon principle, however, it seems that 
such a condition should be given effect in the one case as in the 
other, and that to do so is in no sense to oust the jurisdiction of 
the court. In the case of mutual associations, such as mutual 
fire insurance companies and mutual benefit societies, stipula- 
tions in the by-laws have been sustained which require a mem- 
ber to submit a claim to arbitration or otherwise to exhaust the 
remedies provided, as a condition precedent to a resort to the 
courts; and in some jurisdictions provisions have been sustained 
which make the decision of the arbitrators final and conclusive. 
Agreements attempting to deprive a party of the right to bring 
suit except in certain courts or in the courts of a certain jurisdic- 
tion are illegal.” 13 


Black’s Law Dictionary, 3d Ed, 
p. 134. 

la Clark on Contracts, 4th Ed., pp. 
401—103. 


Act of Feb. 12, 1925, c. 213, $ 2, 
43 Stat. 8S3, 9 U.S.C.A. § 2, provides 
that: “A written provision in any 
maritime transaction or a contract 
evidencing a transaction involving 
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LEGAL REMEDIES 

91. Legal remedies are remedies which are administered only by 
governmental agencies, and are either penal or civil. 

Penal remedies 

The penal remedies consist of the punishments inflicted by 
state agencies upon persons convicted of crimes, and include 
fines, terms of imprisonment, and capital punishment or death. 
The degree and severity of a penal remedy depends upon, and is 
correlative to, the degree and severity of the crime committed by 
the person subject to it. 

Civil remedies 

The civil remedies consist of those which are administered by 
the courts in civil proceedings, as distinguished from criminal 
proceedings, and subdivide into the following general classes: (1) 
Remedies which were administered by the common-law courts; 
and, (2) Remedies which were administered only by courts of 
equity prior to the fusion of equity and common law. Of course, 
in those jurisdictions where equity and common law are still ad- 
ministered as separate systems, this division still technically ex- 
ists. As has been indicated, one of the principal reasons for the 
development of the English equity system was the inadequacy of 
common-law remedies to meet the needs of growing society. In 
the ordinary case at common law the only remedy obtainable was 
a judgment requiring the unsuccessful litigant to pay the suc- 
cessful litigant a certain sum of money, and as the equity system 
evolved to correct this inflexibility by directing specifically what- 
ever seemed necessary to do justice between the parties, the equi- 
table remedies are naturally greater in number than the com- 
mon-law remedies. 


commerce to settle by arbitration a 
controversy thereafter arising out of 
such contract or transaction, or the 
refusal to perform the whole or any 
part thereof, or an agreement in writ- 
ing to submit to arbitration an exist- 
ing controversy arising out of such a 
contract, transaction, or refusal, shall 
be valid, irrevocable, and erfforceable, 
save upon such grounds as exist at 
law or in equity for the revocation 


of any contract.” Several of the 
states have also enacted statutes of 
similar effect, making arbitration 
agreements irrevocable; and in 1925, 
the National Conference of Commis- 
sioners on Uniform State Laws ap- 
proved the Uniform Arbitration Act, 
which treats of the subject of arbitra- 
tion fully. For a list of the jurisdic- 
tions in which the latter act has been 
adopted, see the appendix. 
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COMMON-LAW REMEDIES 


92. Common-law remedies are classified as ordinary, or as ex- 
traordinary. 

ORDINARY COMMON-LAW REMEDIES 
(1) Restoration 

The principal ordinary common-law remedies are (a) restora- 
tion; and, (b) damages. Restoration includes the remedies by 
which a successful litigant at common law could recover specific 
lands or chattels. For example, by succeeding in ejectment 
pl ain tiff could recover the possession of land; by succeeding in 
replevin or detinue plaintiff could recover possession of chattels. 

(%) Damages 

As used in law to designate a kind of remedy, the term “dam- 
ages” denotes money, or a judgment for money, awarded as com- 
pensation for an injury done to a legally protected interest of the 
person realizing such remedy. Damages are classified as (a) 
nominal; (b) substantial; and, (c) exemplary . 14 

Nominal damages are defined as “damages awarded for the 
infraction of a legal right, where the extent of the loss is not 
shown, or where the right is one not dependent upon loss or dam- 
age, as in the case of rights of bodily immunity or rights to have 
one’s material property undisturbed by direct invasion. The 
award of nominal damages is made as a judicial declaration that 
the plaintiff’s right has been violated .” 15 Such damages are 
awarded merely as a recognition of some breach of a duty owed 
by defendant to plaintiff and not as a measure of recompense for 


14 For purposes of pleading, dam- 
ages are also classified as either “gen- 
erar or “special,” This classification 
distinguishes those elements of loss 
or damage which need not be claimed 
or mentioned in the complaint in or- 
der to be the subject of proof and re- 
covery at the trial, and those which 
must be specifically claimed and de- 
scribed if recovery for them is to be 
allowed. The distinction, for this 
purpose, Is frequently defined as one 
between those losses which “neces- 
sarily” flow from the alleged wrong, 


and those which are not “necessary” 
results of such wrong. The former 
are “general” and need not be specifi- 
cally pleaded; the latter are “spe- 
cial” and must be specifically alleged, 

15 McCormick on Damages, § 20, p, 
S5, 

Nominal damages, which are usual- 
ly fixed at some trivial amount such 
as one cent or one dollar, are distinct 
from small compensatory damages 
which are measured by the loss actu- 
ally suffered. 
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loss or detriment sustained. An award of nominal damages rec- 
ognizes that a legally protected interest has been infringed al- 
though no actual harm or loss has been sustained or shown. In 
such a case, it is often said that the law “presumes” some loss. 
“The earlier law of torts developed through the action of tres- 
pass, for violence to person or property; and for wrongs which 
are trespasses, the original rule still remains that proof of the 
defendant’s wrongdoing enables plaintiff to recover nominal 
damages, though no loss or damage is shown beyond the invasion 
alleged. In the later evolution of tort law through the action on 
the case the rule developed that certain wrongs were not action- 
able at all unless actual loss or damage were shown, and this 
remains true of actions for negligent injury to person or proper- 
ty, and actions for deceit. In most other kinds of actions for 
torts, however, such as libel, nuisance, and malicious prosecution, 
proof of the wrongdoing entitles the plaintiff to nominal damages 
at least, regardless of loss or damage. In actions for breach of 
contract proof of damage is not essential; if the breach is prov- 
ed and no damage shown, nominal damages will be given .” 16 

Substantial damages are damages which are awarded for an 
actual loss sustained. Normally, in all kinds of cases, “the pri- 
mary aim in measuring damages is to arrive at compensation, no 
more and no less ,” 17 and awards made for such purpose are des- 
ignated as substantial or compensatory damages. As the prima- 
ry aim in measuring damages is compensation, “this contem- 
plates that the damages for a tort should place the injured per- 
son as nearly as possible in the condition he would have occupied 
if the wrong had not occurred, and that the damages for breach 
of contract should place the plaintiff in the position he would be 
in if the contract had been fulfilled.” 18 

As a rule the duty of measuring damages is on the jury, pur- 
suant to standards set forth in the instructions of the judge, the 
common purpose being to determine the actual extent of the 


McCormick on Damages, § 22, pp. 
87, 88. 

17 McCormick on Damages, p, 560. 

is McCormick on Damages, § 137, 
p. 560. 

In regard to actions ex contractu, 
the leading case of Hadley v- Raxen- 
dale, 9 Ex. 341, 1S54, lays down the 
rule that damages for breach of con- 
tract can be recovered only for such 


losses as were reasonably forseeable, 
when the contract was made, by the 
party to be charged. “In other 
words, such losses must be either of 
the type usually resulting from 
breach of like contracts, or, if un- 
usual, the circumstances creating the 
special hazard must have been com- 
municated to the defaulter before he 
made the bargain.” McCormick on 
Damages, § 138, p, 562. 
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plaintiff’s injury and the correlative compensation he should re- 
ceive. However, “the common law sanctions, in addition, the al- 
lowance, in a limited class of cases, of exemplary damages, some- 
times called punitive or vindictive damages. They serve to give 
outlet, in cases of outrageous conduct, to the' indignation of the 
jurors, and they are defended as furnishing a needed deterrent 
to wrongdoing, in addition to that furnished by criminal punish- 
ment.” In other words, in certain cases, the jury may award 
damages, not for the purpose of compensating plaintiff for actual 
harm, but for the purpose of punishing defendant for his act. 
Generally, exemplary damages may be assessed “for any kind of 
malicious or wanton and oppressive misconduct, actionable as a 
tort. * * * In actions, however, upon mere private con- 

tracts (except the action for breach of promise of marriage), 
even where the breach is malicious and unjustified, exemplary 
damages are not allowable.” 1 * In nearly all of the states where 
the doctrine of punitive damages is applied, 30 the fact that the de- 
fendant is liable to criminal punishment or that he has already 
actually been criminally punished for the same act is no defense 
against the allowance of such damages; and while a few courts 
have held that to sustain an award of exemplary damages there 
must be a finding of substantial damage, the majority view is that 
a finding of a malicious wrong giving rise to a cause of action, 
even though only for nominal damage, is sufficient. “If a case 
of malicious wrong be proven which would warrant exemplary 
damages, the jury has a discretion whether to give them, and 
they should be so instructed.” 31 


EXTRAORDINARY COMMON-LAW REMEDIES 


(1) Mandamus 

The principal extraordinary common-law remedies are (a) the 
writ of mandamus; (b) the information in the nature of a quo 
warranto; (c) the writ of prohibition; and, (d) the writ of 
habeas corpus. A writ of mandamus is an order issued by a 
common-law court of competent jurisdiction which commands 
a public officer, corporation, or an inferior court, to perform 


19 McCormick on Damages, | 81, p. 
286. 

so “In England and in all the states 
but four [Louisiana, Massachusetts, 
Nebraska, and Washington] the prac- 
tice of allowing exemplary damages 


obtains, though the theory and extent 
of the remedy varies in the different 
states.” McCormick on Damages, 8 
78, p. 278. 

Si McCormick on Damages, § 84, p. 
296. 
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some duty imposed by law upon such officer, corporation, or 
court. Originally used by the king to direct a subject to perform 
any desired act, this writ later came to be issued at the petition 
of a private person to compel the performance by an officer, cor- 
poration, or court, of some legal duty in cases where there was 
no ordinary common-law remedy which was adequate. 

(2) Information in the Nature of Quo Warranto 

An information in the nature of a quo warranto is an informa- 
tion which is presented to a common-law court for the purpose 
of testing the authority of a corporation or public officer to exer- 
cise functions assumed by such corporation or officer. Original- 
ly this remedy was administered through the writ of quo war- 
ranto, but this was gradually superseded by the information. 
The object and effect of this remedy is to compel the corporation 
or officer to show by what authority (quo warranto) certain 
functions are exercised. 

(3) Prohibition 

A writ of prohibition is an order issued by a superior court to 
an inferior court and which commands the inferior court to cease 
proceeding in a particular case because of matters involved there- 
in in excess of its jurisdiction or within the jurisdiction of some 
other court. This writ issues to prevent a usurpation of jurisdic- 
tion by an inferior court and prohibits such court from proceeding 
further in an initiated cause which, by reason of its limited juris- 
diction, it has no authority to determine. 

(if) Habeas Corpus 

“Habeas corpus,” (you have the body) , is the name given “to 
a variety of writs (of which these were anciently the emphatic 
words) having for their object to bring a party before a court 
or judge.” Generally, a writ of habeas corpus is an order issued 
by a common-law court requiring a person in confinement to be 
brought before it for the purpose of testing the legality of the 
confinement. It is the summary remedy in ali cases of false im- 
prisonment and such a writ will issue whether the restraint be 
under cover of criminal or civil proceedings or without any show 
of justification. A writ of habeas corpus may ordinarily be ap- 
plied for by the person detained, by some other person acting in 
his behalf, or by any one who has a right to his custody such as 
his parent or guardian. 

Smith El.Law 2d— 23 
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EQUITABLE REMEDIES 

93. Equitable remedies are remedies which were developed and ad- 
ministered by the English Court of Chancery. 

In contrast to the form of the judgment at common law in fa- 
vor of a successful plaintiff, which merely awarded to him a re- 
covery of money or of specific property, “the typical relief grant- 
ed by the chancellor was in the form of a command directed to 
the other party ordering him to do, or not to do, some act. Theo- 
retically, there was no reason why the command could not re- 
quire the performance of any act which the successful party 
might be equitably entitled to have performed, but practical con- 
siderations sometimes imposed restrictions on its scope.” 22 De- 
spite this broad power of the chancellor, however, the remedies 
granted in equity became repetitious with the result that various 
forms of particular remedies were established. The most com- 
mon of these are described in the following paragraphs. 

Injunction 

A writ of injunction is an order of a court of equity which 
commands a person to do, or not to do, some specified act. If it 
commands the doing of some act it is called a “mandatory” in- 
junction, whereas if it forbids certain conduct it is called a “pro- 
hibitory” injunction. “Where a party is entitled thereto, equity 
has never hesitated to grant relief in the form of a prohibitory 
order or decree. Formerly, it hesitated to give relief in the form 
of an affirmative order to do more than a single simple act; to- 
day decrees in affirmative form are freely granted.” 23 

Specific Performance 

A decree of specific performance is an order of an equity court 
which directs a party to a contract to perform his obligations 
thereunder. “The theory of equity in decreeing specific perform- 
ance of a contract is the enforcement of the terms of the con- 
tract, as nearly as that can be done under the circumstances, not 
the imposition of a new obligation as redress for the breach of 
the contract by the defendant.” 24 


McClintock on Equity, p, 16* ** HeClmtock on Equity, g 52, p, 79, 

S3 McClintock on Equity, § 14, p. 16. 

Smith El,Law 2d 
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Re- execution 

Re-execution is the equitable remedy by which a lost or de- 
stroyed deed or other writing is restored. In other words, re- 
execution is the remedy whereby equity will compel the proper 
party or parties to execute a new deed or other similar instru- 
ment at the suit of a person claiming a right thereunder. 

Reformation 

Reformation is the applicable equitable remedy wherever, by 
reason of a mutual mistake of fact or the artifice of one of the 
parties, the written evidence of a contract fails to express ac- 
curately the terms actually agreed upon. In such a case equity 
will at the instance of the injured party order the writing cor- 
rected or reformed so as to express the actual agreement. “The 
mistake for which the relief of reformation of a written instru- 
ment can be obtained must be a mistake in the expression of the 
actual agreement of the parties, not a mistake entering into the 
agreement; and the relief, where given for mistake, is given sole- 
ly to make the instrument express the contract intended by the 
parties; [however] reformation may be granted for fraud as a 
means of requiring the guilty party to make his representations 
good .” 28 


Rescission 

Rescission is the equitable remedy whereby the injured party 
to a contract which is voidable (usually on the grounds of fraud 
or duress) may have the contract abrogated or annulled, “The 
remedies at law for a defrauded party are an action for dam- 
ages or avoidance by act of the party defrauded. Because of pro- 
cedural limitations the theory of the common law is that the con- 
tract has been terminated by act of the plaintiff and that he only 
seeks recovery of what he has paid or delivered in performance 
of the contract. The theory of equity is that the contract is ter- 
minated only by the decree of the court, and originally not even 
the decree has this effect, but the court could accomplish its ob- 
ject only by ordering the defendant to surrender the instrument 
for actual cancellation or enjoin him from suing thereon at law. 
Today, the decree is commonly spoken of as effecting the rescis- 
sion, the relief by surrender or injunction as supplemental.” 36 

35 McClintock on Equity, § 81, p. 26 McClintock on Equity, p. 142. 
160. 
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Bill Quia Timet 

A bill quia timet is a bill in equity brought for the purpose of 
protecting the plaintiff against some future injury which he fears 
he may suffer by reason of an outstanding void or voidable in- 
strument and which he cannot avoid by a present action at law. 
An example is a bill to cancel a negotiable instrument which is 
voidable while in the hands of the present holder but which may 
be enforced against plaintiff if it is transferred to a bona fide 
purchaser for value. Thus, “where a party fears that he will suf- 
fer an injury in the future because of some outstanding instru- 
ment which is void or voidable and is unable to bring an action at 
law in which his rights can be determined, equity may give him 
protection by canceling the instrument or enjoining future action 
by the other party with respect thereto.” 21 

Control of Trusts and Trustees 

Trusts are within the exclusive jurisdiction of equity, as trusts 
and rights arising therefrom were not recognized at common 
law. Hence, equity assumes control over all trust estates, com- 
pels trustees to perform their duties, and will remove trustees 
and appoint their successors where the interests of the benefici- 
aries render such remedy necessary. 

Foreclosure of Mortgage 

A suit in equity may be maintained to foreclose a mortgage 
and which may result in a strict foreclosure, or a decree of sale. 
The original method of foreclosing a mortgage was by a bill in 
equity “and at the present time courts of equity retain jurisdic- 
tion in foreclosure proceedings, unless a statutory form of fore- 
closure is made exclusive, even though other methods of foreclo- 
sure may be available.” 28 The decree in a foreclosure suit by bill 
in equity may be either for strict foreclosure, or for the sale of 
the property. “In strict foreclosure, the decree cuts off, forth- 
with, the equity of redemption; that is, unless the mortgagor re- 
deems within a limited time after the decree, the estate will be- 
come absolute in the mortgagee. The time allowed for such re- 
demption is within the discretion of the court. Strict foreclosure, 
however, being harsh and inequitable, is not favored by the 
courts, but may be decreed, in some states, especially where the 
mortgagor is insolvent, and where the property would not sell 

S'? MeClintock on Equity, % 184, p. 2S Burdick on Real Property, p. 55?. 
329. 
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for the amount of the mortgage debt. In most states, instead of 
a strict foreclosure, a sale of the mortgaged land is decreed. In- 
stead, however, of directing the entire mortgaged premises to be 
sold, the decree may, in some states, order that only such part of 
the land as may be necessary to pay the debt shall be included in 
the sale. The amount due the mortgagee is paid him out of the 
proceeds of the sale, while any surplus is applied for the benefit 
of the mortgagor, in paying off other incumbrances according to 
their priority. The sale is made by an officer of the court or by 
the person designated by statute, and the manner of conducting 
it is usually prescribed by statute. In some states, before such a 
sale becomes effective, it must be confirmed by the court.” 39 

Quieting Title 

Quieting title is the term used to designate equitable remedies 
whereby the claimant of land may establish his title thereto free 
of clouds and adverse claims. “The original suit to quiet title was 
allowed to prevent the bringing of numerous actions of eject- 
ment by the same claimant, and has largely disappeared since 
a judgment in ejectment has become conclusive, but the term is 
now used to include all suits in equity by a claimant to establish 
his title to the lands, such as bills to remove clouds on title and 
statutory suits to determine adverse claims.” 3 ® 

Partition 

Partition is the dividing of land held by the owners of joint 
estates into distinct portions so that each may hold his share in 
severalty, and there may be partition of all kinds of joint estates 
except tenancies in entirety. “In the absence of statutes giving 
courts of law jurisdiction, partition suits are regularly brought 
in courts of equity, or on the equity side of courts having a unit- 
ed jurisdiction. In some states, however, the remedy is at law. 
Where the proceedings are made statutory, without designating 
the character of the suit, the prevailing view is that the proceed- 
ings are, nevertheless, equitable in their nature. In some states, 
probate courts are given power to make partitions, especially in 
connection with the settlement of the estates of decedents.” 31 

£9 Burdick on Real Property, pp. 3i Burdick on Real Property pp. 
558, 559. 274, 275. 

so McClintock on Equity, g 185, p. 

331. 
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Receiver 

In aid of a suit in equity, “the court may appoint a receiver to 
take charge of the property in controversy and preserve it to pro- 
tect the interests which may be subsequently established; [and] 
the use of this process has been developed in some cases to per- 
mit the court to administer the affairs of a corporation which is 
in financial difficulties, and preserve its character as a going con- 
cern.” 38 The equity receiver is an officer of the court and ad- 
ministers the property intrusted to him under the direction and 
supervision of the court. 

Account 

An account is a detailed statement of receipts and disburse- 
ments occurring in the operation of a particular business or trust, 
and “one who has received from another money or other proper- 
ty to use for the benefit of that other acts in a fiduciary charac- 
ter, and owes an equitable duty to render an account which may 
be enforced in equity. Of course, a trustee is under an equitable 
duty to account to his beneficiaries, and a bill to compel him to 
render such an account if he has failed to do so will always lie. 
But the principle is not limited to cases of actual trusts; any one 
to whom money has been confided for the use of another is un- 
der a similar duty to account. An accounting between partners 
has been decreed by equity from very early times. An agent or 
factor to whom money or property is intrusted by his principal 
is a fiduciary who may be compelled by equity to account there- 
for. * * * [And] , where there is a contract between the par- 
ties imposing on the defendant a duty to account, that obligation 
may be enforced in equity.” 33 Further, “where the accounting 
by one who owes no equitable duty to account is so complicated 
that it would be difficult for a jury in an action at law to deter- 
mine the true state of the account, equity may give relief be- 
cause of the inadequacy of the remedy at law, even though the 
accounts are not mutual.” 34 

Contribution 

Contribution is the equitable remedy which may be obtained 
where one of several parties who are jointly liable on an obliga- 

32 McClintOek on Equity, § 203, p. 34 McClintock on Equity, § 193, p. 

363. 347. 

33 McClintock on Equity, § 194, pp. 

346, 347, 
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tion discharges the entire obligation or more than his proportion- 
ate share of it. In such a case equity will compel the others to 
contribute pro rata in order that each may share an equal bur- 
den. “This remedy of contribution originated in equity and still 
may be obtained there, even though the common law now pro- 
vides a remedy which may be adequate. The proceeding in equi- 
ty often has important advantages over that of law because of 
the power of equity to join all of the parties in one suit. The 
most frequent use of the remedy is in favor of one of several 
cosureties who has paid the debt for which they all were liable. 
It is also given to one who has redeemed from a mortgage prop- 
erty in which others have interests which benefit by the redemp- 
tion; to a partner who has paid more than his proportionate 
share of the firm debts; and to a tenant in common who has 
paid taxes and other expenses for the benefit of the common 
property.” 35 

Marshaling 

The remedy of marshaling assets is one adopted by courts of 
equity in certain cases to protect so far as possible the liens of 
junior claimants. Thus, “where a senior claimant has a lien or 
charge on two different funds or pieces of property, and a junior 
claimant has a lien or charge on only one of them, equity will 
compel the senior to resort first to the fund or property on which 
he alone has the lien or charge, if it can be done without preju- 
dice to the senior claimant or to third persons, or will subrogate 
the junior to the senior’s lien against the other property.” 36 Of 
course the application of the remedy is confined to cases where 
both of the obligations are against the same debtor. 

Ne exeat 

The writ of ne exeat is issued against a party who is subject 
to an equitable demand for the payment of money enforceable 
against his person and who is threatening to depart from the ju- 
risdiction, for the purpose of causing his detention until he has 
given bond to perform the decree of the court. “Originally, it 
was a prerogative writ, but it has since been allowed by courts 
of equity for the protection of private equitable rights. In some 
of the states, the writ has been abolished by statute. It has been 
expressly recognized by tKe federal statutes [Jud.Code, § 261, 
28 U.S.C.A. § 376] and by those of some of the states, and has 

35 McClintock on Equity, p. 330. 56 McClintock on Equity, § 198, p. 

332. 
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been exercised in other states as a part of the ordinary powers 
of equity vested in the courts. The writ, when issued, ordered 
the arrest of the party against whom it was issued and his deten- 
tion until he gave bond to abide the decree of the court” 37 

Discovery 

Discovery is defined as “the disclosure by the defendant of 
facts, titles, documents, or other things which are in his exclusive 
knowledge or possession, and which are necessary to the party 
seeking the discovery as a part of a cause or action pending or to 
be brought in another court, or as evidence of his rights or title 
in such proceedings.” 38 As an equitable remedy the bill for 
discovery arose because there was no method at common law by 
which a party could obtain the evidence of the adverse party, or 
the production of books or papers that were in his possession; 
hence equity gave a bill of discovery in aid of the remedy at law. 
However, “the relief is today almost everywhere superseded by 
statutory provisions for the examination of the adverse party in 
actions at law or under the codes. In many jurisdictions it is 
held that these statutes provide the exclusive remedy and that 
separate bills for discovery can no longer be maintained. In 
other jurisdictions, the equitable relief may still be obtained, but 
it is not very often used, since the statutory proceeding is so 
much simpler.” 39 

Perpetuation of Testimony 

A bill to perpetuate testimony was an equitable remedy obtain- 
able where no action was pending in which the rights of the par- 
ties could be determined and the one seeking the relief was not 
able to institute an action therefor. In such a case equity would 
permit him to maintain a bill to perpetuate testimony of witness- 
es to sustain his claim if there was danger that their evidence 
might be lost before the action was begun by the adverse party. 
“The evidence was taken by depositions which were admitted by 
the common-law courts as secondary evidence if the testimony 
of the witnesses themselves could not then be obtained, on prin- 
ciples similar to those applied to determine the admissibility of 
testimony given by witnesses at a former trial .” 40 At the pres- 

37 McClintoek on Equity, pp. 357, 39 McClintoek on Equity, p. 354. 

358. 

40 McClintoek on Equity, p. 355. 

38 Black’s Law Dictionary, 3d Ed., 
p. 587. 
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ent time the taking of depositions to perpetuate testimony is gen- 
erally regulated by statutes which do not require a separate 
suit for the purpose. 


Creditors 3 BiU 

A court of equity will lend its aid to enforce the judgments of 
the common-law courts in certain cases where its assistance is 
necessary for such result. Thus, a plaintiff (or “creditor”) who 
has obtained a common-law judgment which he is unable to sat- 
isfy by common-law process may maintain a bill in equity to dis- 
cover concealed assets of the judgment debtor, to subject equita- 
ble assets to the payment of the judgment, or to set aside fraud- 
ulent conveyances. Bills for any of these forms of relief are 
designated “creditors’ bills.” 41 


Interpleader 

Interpleader is the equitable remedy which protects a debtor 
or holder of property who is willing to pay or deliver the fund or 
property to the person entitled thereto, from conflicting claims 
by different claimants. “Though he admits that he owes the debt 
or holds the property, and is willing to pay or deliver it to the 
person entitled to receive it, he cannot safely do so, because pay- 
ment or delivery to one of the claimants would be no bar to lia- 
bility to the other if the latter succeeds in establishing his right. 
The relief afforded is to permit the debtor or stakeholder to pay 
the money or deliver the property into court and compel the ad- 
verse claimants to interplead between themselves to determine 
their respective rights to the fund or property. The remedy of 
interpleader was not originated by the chancellors, but they 


41 “The necessity for the use of a 
hill in equity to discover concealed 
assets has been very generally ob- 
viated by statutes providing for sup- 
plementary proceedings in aid of ex- 
ecution, though it has been held that 
a statutory remedy to enable a judg- 
ment creditor to reach assets fraud- 
ulently concealed does not preclude 
resort to a creditor's bill in equity 
unless there is manifested a legisla- 
tive intent to make the statutory 
remedy exclusive." HcGlintock on 
Equity, p. 359. 

Of course, a conveyance in fraud 
of creditors was not valid at common 


law, hut the only legal remedy avail- 
able was to levy upon and sell the in- 
terest of the debtor in. the property 
and then sue to recover possession of 
the property from the fraudulent 
grantee. Not only did this require 
a circuity of action, hut it necessi- 
tated the making of the sale before 
the invalidity of the conveyance had 
been judicially determined, so that 
the sale was not apt to produce any 
substantial price. Obviously, such a 
remedy was not adequate, and, conse- 
quently, equity gave relief by a bill 
to set aside the conveyance. 
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adopted it from the common law, where it was allowed in a lim- 
ited number of cases, chiefly in actions of detinue against a bailee 
where there were joint bailors on condition, or a third person 
claimed as buyer from the bailor subsequent to the bailment, or 
detinue against a finder where more than one person claimed to 
be the owner of the goods. Where the common-law action was 
not detinue, this relief could not be obtained, and the chancellors 
began to grant interpleader in such cases.” 42 

Bills of Peace 

A bill of peace is the equitable remedy which is obtainable for 
the purpose of preventing the hardship which would result from 
the necessity of prosecuting or defending numerous actions at 
law in order to protect a legal right. “Bills of peace were first 
allowed in cases where one party claimed a right which was con- 
tested by many, such as a controversy between a lord and his 
tenants over rights of common. Next, the remedy was extended 
to cases where a party claimed an exclusive right which was dis- 
puted by numerous parties who did not claim under a common 
title. Then it was allowed where there were numerous claims by 
different parties against one party, where all of the claims could 
be determined by the decision of a single issue.” 43 

43 McClintock on Equity, pp* 315, 43 McClintock on Equity, pp* 305, 

316, 306* 
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COURTS IN GENERAL 

94. The term “court” is used in law to denote: 

(a) A tribunal ordained pursuant to law for the administration 

of justice, and 

(b) The place where such a tribunal functions. 

Thus, when the “jurisdiction of the court” or the "decision of 
the court” is spoken of, the term “court” denotes a tribunal which 
exercises judicial functions and administers justice; but when it 
is said that a person “comes into court” or “appears in court” 
the place where such a tribunal functions is the subject. 

The word “court” is also often used as a synonym of “judge,** 
and the judge of a court, while presiding as such, is commonly 
referred to as “the court.” Further, the words “court” and 
“judge” are frequently used interchangeably in statutes, but 
strictly speaking the two are not the same. A judge is an in- 
strumentality of the court, the human agency through and by 
which most of the power and authority of the court are usually 
asserted and exercised, but the exercise of such power and au- 
thority may require other human agencies, for example a jury, 
and the term “court” may be used to denote a judge and jury. 
Hence, a judge is merely a part of the unit or court, and the term 
“court” is broader and more inclusive than the term “judge.” 
Also, “a judge not presiding in court, or a judge in vacation, is 
not a court. Proceedings held at a time or place, or in a manner, 
other than required by law, though in the personal presence and 
under the direction of the judge (and even more clearly if held 
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in his absence) , are coram non judice [meaning before one not 
a judge; before a person not properly exercising the authority 
of a judge] and void. By force of statutes or of rules established 
by courts as essential to the due administration of justice, cer- 
tain ancillary acts, such as extending the time for filing papers, 
and certain emergency acts, such as granting a temporary re- 
straining order, may lawfully be done by the judge in vacation 
or at chambers {i. e., at his office or wherever he may be found, 
when not presiding in court) . But such exceptions are compara- 
tively few, and the strong general principle is that the time and 
place designated by law and the presence of the judge, acting 
judicially, are the union and combination of time, place, and 
person that constitute a court .” 1 * 

* JURISDICTION 

95. The jurisdiction of a court is its authority to hear and apply 
the law to cases properly presented to it for its decision. 

Jurisdiction ordinarily includes “the power to entertain com- 
plaints and questions of law duly submitted for decision; to com- 
pel a defendant to appear and answer a complaint, or to punish 
him for not doing so; to take property in dispute into the custody 
of the law; to hear the contentions of adversary parties; to com- 
pel the production of evidence and the attendance of witnesses; to 
determine questions of right and declare the law in respect to 
all matters properly submitted; and to enforce, with the aid of 
the executive department, the judgment, order, or decree made 
or rendered on such a hearing .” 3 

Original and Appellate Jurisdiction 

Original jurisdiction is the authority of a court to hear and 
decide a case in the first instance, whereas appellate jurisdiction 
is the authority of a court to review and correct the action of a 
subordinate or inferior tribunal or court. “It is the policy of 
the law to provide courts of original jurisdiction, or trial courts, 
sufficient in point of numbers and place of location to be acces- 
sible to the people. It is also the policy of the law to allow a 
defeated party to appeal his case to a higher court for the cor- 
rection of errors. The lower court may have erred in its dec- 
laration or application of the law, or the evidence may be insuffi- 

i Bowman on Elementary Law, b Bowman, § 108, p. 218. 

Part I, pp. 217, 218. 
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dent in any reasonable view to support the verdict or finding 
upon which the judgment is based. In either case, it is desirable 
that there be a higher tribunal which may correct the error 
and state the law authoritatively. A chief purpose in providing 
such a review is to make the law uniform throughout the terri- 
tory over which the jurisdiction of the appellate tribunal ex- 
tends .” 3 


Exclusive and Concurrent Jurisdiction 

Exclusive jurisdiction is the authority of a court to hear and 
dedde a case which cannot be heard and decided by any other 
tribunal or court, whereas concurrent or coordinate jurisdiction 
is the authority of a court to hear and decide a case which may 
have been heard and decided by another tribunal or court, if 
the case had been presented to such other agency. For exam- 
ple, the jurisdiction of the federal courts is in some cases ex- 
clusive of the state courts; in others the jurisdiction of the 
state courts is exclusive of the federal courts; and in still others 
the jurisdiction of the two is concurrent. Further, in populous 
centers there are often different state courts with concurrent 
jurisdiction over various types of cases. “When two courts have 
concurrent jurisdiction over a certain subject-matter, a plaintiff 
may at his option bring his action in either. When, however, he 
has exercised his option, the court which he has chosen ordi- 
narily secures sole jurisdiction in that particular case .” 4 

General and Special Jurisdiction 

Courts are either courts of general jurisdiction or courts of 
special jurisdiction, a court of general jurisdiction being one with 
authority to hear and decide a wide variety of cases, whereas a 
court of special or limited jurisdiction is one which has authority 
to hear and decide cases of particular classes only. For example, 
it is common in the United States to assign to a "probate” or 
“surrogate’s” court jurisdiction over the administration and dis- 
tribution of the estates of deceased persons, and such courts are 
courts of “special” or “limited” jurisdiction. However, after all 
such special matters have been assigned to various courts of lim- 
ited jurisdiction, there is always some court which has the resi- 
due of original jurisdiction and the jurisdiction of such court is 
“general.” 


3 Bowmans P* 109. 


4 Bowman* pi 219, 
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Elements of Jurisdiction 

A judgment made by a court without jurisdiction is void. To 
render its judgment valid and its jurisdiction complete, in an ac- 
tion in personam, the court must have jurisdiction over the sub- 
ject of the action and the persons to be affected by its judgment; 
in a proceeding in rem, the court must have jurisdiction over the 
subject of the action and the res or property in contest. By ju- 
risdiction over the subject of the action is meant “the lawful 
power to hear and determine the kind of case or controversy 
presented for decision. It is given by the law which creates the 
court and cannot be conferred by consent of the parties. An as- 
sumption by a court of jurisdiction over a subject not granted 
it by law renders its judgment, not merely erroneous, but wholly 
void. Such a judgment may not only be set aside at any time 
by the court which rendered it, but it may be declared to be void 
by any court to which the question of its validity is presented in 
any proceeding properly before the court for decision ." 8 

An action in personam, for example a suit for damages or for 
an injunction, is one which seeks to lay a personal duty or lia- 
bility upon the defendant and which will require or necessitate 
some personal act by him in conformity with the judgment or 
decree of the court. “In an action of this kind, the court must 
have jurisdiction over the subject of the action and must also ac- 
quire jurisdiction over the parties. Jurisdiction over the plaintiff 
is acquired by his voluntary appearance before the court, either 
in person or by attorney, and his application for relief. Jurisdic- 
tion over the defendant is acquired either by service or process 
(e. g., a writ of summons) , within the territorial limits of the ju- 
risdiction, upon the defendant personally, or by his voluntary 
appearance, either in person or by attorney. In some states, 
‘substituted’ service upon a person domiciled within the state, by 
leaving the summons at his last known place of residence, or by 
other means reasonably calculated to bring the pendency of the 
action to his notice, has been provided by statute, and has been 
held sufficient by the courts .” 6 

A proceeding in rem, for example a modem statutory action 
to foreclose a mortgage, or a proceeding in attachment against 
chattels, is one which does not seek to lay a personal duty or lia- 
bility upon the defendant but only to subject his interest in the 
res or property to the claim of the plaintiff. “In an action or 
proceeding of this kind, the court must have jurisdiction over the 


5 Bowman, p, 220. 


6 Bowman, p, 220. 
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subject and must acquire jurisdiction over the particular res in 
the manner provided by law. The method of acquiring such ju- 
risdiction varies under the statutes of different states and natu- 
rally differs for different kinds of property. But, as a general 
rule, jurisdiction over the res is obtained by seizure under proc- 
ess of the court, or some act of equivalent import subjecting it 
to the dominion of the court, followed by such notification to the 
defendant of the pendency of the action as may be prescribed 
by the statute, as, for example, personal service upon him with- 
in the state, publication in a newspaper if he is a nonresident or 
cannot be found, or other means reasonably calculated to bring 
the fact to his knowledge. If the proper jurisdictional steps of 
taking the property into the custody of the court and notifying 
the defendant are taken, and the case is heard and determined 
by the court in the absence of the defendant, the judgment estab- 
lishing the plaintiff’s claim is valid, and the defendant is bound 
thereby, even though he was outside the territorial jurisdiction, 
and had no knowledge that the action was brought. If, however, 
the court in such a case should attempt to impose any personal 
duty or liability upon the defendant, its judgment would be to that 
extent void.”* 


COURTS OF RECORD 

96. A court is either a court of record or a court not of record. 

A court of record is defined as “one the judicial proceedings of 
which are required to be recorded for a perpetual memorial and 
testimony, and the formal records of which are entitled to be re- 
ceived in other courts as conclusive evidence of the facts there- 
in set forth .” 8 A court not of record, on the other hand, is one 
the records of which are not entitled to be so received in other 
courts, “Whether a court is or is not a court of record does 
not depend upon whether a record of its proceedings is kept or 
not, but rather upon the condusiveness of its record in other 
courts. Most courts not of record keep accurate minutes of 
their proceedings. In this country courts are created by con- 
stitution or statute and it is customary for the constitution or 
statute which establishes a tribunal to .state expressly whether 
it is or is not to be a court of record. Usually minor courts, such 
as justice of the peace courts and police courts, are not courts 
of record .” 6 


7 Bowman, p. 221. 

6 Bowman, § 113, p. 222. 


# Bowman, p. 222, 
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ENGLISH COURTS OF ORIGINAL JURISDICTION BEFORE 1873 

97. The principal English courts of original jurisdiction which 
functioned before 1873 were: 

(a) The Court of King’s (or Queen’s) Bench, 

(b) The Court of Common Pleas (or Common Bench), 

(c) The Court of Exchequer, 

(d) The Court of Chancery, 

(e) The Court of Admiralty, 

(f) The Court of Probate, 

(g) The Court for Matrimonial Causes, and 

(h) The London Court of Bankruptcy. 

The American lawyer or law student finds in the decisions of 
the English courts the fountainhead of the common law, and it is 
therefore necessary for him, in order to appreciate the relative 
value of the decisions of the various courts, to know, at least in 
a general way, how jurisdiction was and is parceled out in Eng- 
land. In 1873, the courts of England were reorganized, but inas- 
much as many cases very influential in this country were decided 
before that date, the old English system is of great practical im- 
portance to American students of law. An outline of both the 
old and new systems follows. 

The Court of King’s (or Queen’s ) Bench 

This court can be traced back to a subdivision of the king’s 
council in the twelfth century. “It was the most important of 
the common-law courts, receiving its name from the fact that 
in it the sovereign sat in person, though this very early became 
a fiction. It had two sides to its jurisdiction, known as the crown 
side and the plea side. On the crown side, it exercised exclusive 
original jurisdiction in all matters, civil and criminal, affecting 
the crown (pleas of the crown) . On the plea side, its original ju- 
risdiction was at first limited to civil wrongs which involved a 
breach of the king’s peace; i. e., actions of trespass. Later it ac- 
quired original jurisdiction concurrent with the Court of Com- 
mon Pleas in all common-law actions except real actions. It had 
also a supervisory authority over all inferior tribunals, magis- 
trates, and corporations by means of the prerogative writs of 
mandamus, quo warranto, certiorari, prohibition, and habeas cor- 
pus, and had an appellate jurisdiction over the Common Pleas 
by writs of error.” 10 

io Bowman, p. 223. superior court to an inferior court 

A “certiorari” is a writ issued by a directing that the records of a par- 
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The Court of Common Pleas ( or Common Bench) 

The Court of Common Pleas or Common Bench “was the old- 
est of the common-law courts, in the sense that it was the first to 
become distinct from the council. As its name indicates, it was 
the proper court for actions between private persons. It had 
exclusive original -jurisdiction over real actions and the older 
persqnal actions, until the King’s Bench and Exchequer obtained 
concurrent jurisdiction of the latter actions. Its monopoly over 
real actions was retained until these actions were abolished in 
1833. It had power to issue writs of prohibition and habeas cor- 
pus, and had appellate jurisdiction by writs of error over in- 
ferior courts.” 11 


The Court of Exchequer 

The Exchequer, as the fiscal agency of the government, be- 
gan very early to exercise judicial functions in cases which af- 
fected the royal revenue. “Later it acquired concurrent jurisdic- 
tion with the Common Pleas and King’s Bench in all common- 
law actions, except real actions, and jurisdiction in equity con- 
current with the Court of Chancery. Its judges were always 
known as ‘Barons of the Exchequer,’ instead of ‘justices,’ the 
name used in the other common-law courts. In 1842 its equita- 
ble jurisdiction was transferred by act of Parliament to the 
Court of Chancery.” 18 


The Court of Chancery 

The Court of Chancery is the court which originated to meet 
the needs of social and civil expansion and which needs could not 
or were not met by the common-law system. This is the court 
which developed the equity system. “During early centuries the 
court was held by the Chancellor, with the aid of the Master of 
the Rolls. In 1813 a Vice Chancellor was created, to assist the 
Chancellor in his judicial duties. After 1852, the Court of Chan- 
cery consisted of three Vice Chancellors and the Master of the 
Rolls, each sitting as a court of first instance, assisted by masters 
in chancery.” 13 


ticnlar cause pending before the lat- 
ter be certified to the former court 
for review; whereas a ‘‘writ of er- 
ror 13 is a process of a court of appel- 
late or superior jurisdiction, issued at 
the instance of a party for or against 
whom a judgment has been rendered 
in an inferior court, which requires 
Smith Ee.Law 2d— 24 


the removal of the record for review 
for error of fact or law in the pro- 
ceedings as recorded* 

u Bowman, p. 223. 

13 Bowman, pp* 223, 224. 

13 Bowman, p. 224. 
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The Court of Admiralty 

The English courts of admiralty, originally created during the 
fourteenth century, were united into a single court in the fif- 
teenth century, “It had an ordinary or ‘instance’ jurisdiction in 
civil and criminal cases, which during the 16th and 17th centu- 
ries, as conceded by the common-law courts, was confined to 
matters arising wholly at sea, and a prize jurisdiction, exercised 
in time of war in accordance with the principles of international 
law, in respect to property of belligerents captured at sea. Leg- 
islation in the 19th century restored much of the instance juris- 
diction of which it had been deprived.” 14 

The Court of Probate and the Court for Matrimonial Causes 

Until the middle of the nineteenth century testamentary mat- 
ters and matrimonial causes were within the jurisdiction of the 
ecclesiastical courts, but in 1857, “the jurisdiction of the eccles- 
iastical courts over testamentary matters was transferred by 
Parliament to a newly created Court of Probate, and that over 
matrimonial matters to a new Court for Matrimonial Causes. 
The judge of the Court of Admiralty was also the judge of each 
of these courts. The Court of Probate had original jurisdiction 
of the probate of wills and the settlement of the estates of per- 
sons dying intestate. Appeals from its decisions did not go to a 
court of intermediate appeal, but directly to the House of Lords. 
The Court for Matrimonial Causes had exclusive jurisdiction in 
divorce cases and all other suits, causes, and matters matrimo- 
nial, except the granting of marriage licenses.” 15 

The London Court of Bankruptcy 

“In 1731 jurisdiction in cases of bankruptcy was given to the 
Chancellor. In 1831 it was transferred to a new Court of Bank- 
ruptcy, which in 1869 was reorganized as the London Court of 
Bankruptcy.” 16 

14 Bowman, p. 224. 

i» Bowman, pp. 224, 225. 

i« Bowman, p. 225. 

In addition to the principal courts 
described, there were a great variety 
of other courts, many of which are 
still in existence. "Among these are 
the Chancery Courts of the Counties 
Palatine of Lancaster and Durham, 

Smith El.Law 2d 


which are courts of record and have 
the rank of superior courts ; the 
courts of the Universities of Oxford 
and Cambridge ; many borough 
courts, such as the Mayor’s and City 
of London Court- and the Liverpool 
Court of Passage; the sheriff’s 
court; the coroner’s court; the Jus- 
tices of the peace ; the Courts of Ses- 
sion and Quarter Session ; the courts 
of Oyer and Terminer and of Gaol 
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ENGLISH COURTS OF INTERMEDIATE APPEAL BEFORE 1873 

98. The principal English courts of intermediate appeal which 
functioned before 1873 were: 

(a) The Court of Exchequer Chamber, 

(b) The Court of Appeal in Chancery, 

(c) The Full Court for Matrimonial Causes, and 

(d) The Court of Crown Cases Reserved. 

The Court of Exchequer Chamber 

The title “Exchequer Chamber” had different applications. 
“Decisions of the Court of Exchequer in common-law cases were 
reviewed on writ of error by the judges of the King’s Bench and 
Common Pleas, sitting together, and decisions of the King’s 
Bench were reviewed in like manner by the judges of the Ex- 
chequer and Common Pleas; and both of these reviewing tribun- 
als were called the Court of Exchequer Chamber. Cases in the 
King’s Bench on appeal from the Common Pleas, however, were 
not reviewed by the Exchequer Chamber, but went directly to the 
House of Lords. The name ‘Exchequer Chamber’ had yet a third 
meaning. Points of law argued in any of the three courts of com- 
mon law might be reargued before the judges of all three courts 
and the Lord Chancellor, and this combined court was also called 
the Court of Exchequer Chamber. Its function was merely ad- 
visory; judgment was always pronounced by the court in which 
the case originated. In 1830 the Courts of Exchequer Chamber 
were consolidated, and thereafter the decisions of each of the 
three courts of common law were reviewed by a Court of Ex- 
chequer Chamber which consisted of the judges of the other 
two.” 17 


The Court of Appeal in Chancery 

In 1852, two Lord Justices in Chancery were appointed to sit, 
either with or without the Chancellor, as a court of intermediate 


appeal for cases appealed from 

Delivery; and the Central Criminal 
Court There are also the County 
Courts, created by statute in 1846, of 
which there are now upwards of 450 
m England and Wales, They have 
power to try any action at common 
law where the parties so agree, and 
have a regular jurisdiction of mat* 
ters involving small amounts In cas- 


the Court of Chancery and the 

es at common law, or in equity, pro- 
bate, and admiralty, and an unlimit* 
ed jurisdiction in bankruptcy. Stat- 
istics show that by far the greater 
number of the cases decided in Eng- 
land are decided in the County 
Courts” Bowman, p. 225, note, 

17 Bowman, pp, 225, 226. 


372 COURTS AND THEIR JURISDICTION Ch. 22 

London Court of Bankruptcy. This tribunal constituted the 
Court of Appeal in Chancery. 

The Full Court for Matrimonial Causes 

The Full Court for Matrimonial Causes was composed of the 
Lord Chancellor and the chief justices and senior associate jus- 
tices of the three common-law courts, and had jurisdiction to 
review the decisions of the judge ordinary of the Court for Mat- 
rimonial Causes, 

The Court of Crown Cases Reserved 

“In the 17th century the rule became established that, in cases 
of acquittal in criminal prosecutions, the state could not obtain a 
new trial for any cause; and this is still the law both in England 
and the United States. In cases of conviction, it was an old prac- 
tice for the trial judge, if he felt a doubt as to a point of law, to 
reserve the question for informal discussion with the other judges 
of the bench. If in their opinion the law did not warrant a con- 
viction, the accused was acquitted, or if sentence had already 
been given against him, he was recommended for a pardon. This 
practice was given statutory authority by the establishment in 
1848 of the Court of Crown Cases Reserved. It was entirely at 
the discretion of the trial judge, however, whether to reserve 
the question for the consideration of the court; hence the accused 
had no right of appeal, even in cases of manifest error, but could 
secure relief only by applying for a pardon." 18 


ENGLISH COURTS OF FINAL APPEAL BEFORE 1873 

99. The English courts of final appeal which functioned before 
1873 were: 

(a) The House of Lords, and 

(b) The Judicial Committee of the Privy Council. 

The House of Lords was the court of final appeal with juris- 
diction over cases from the courts of intermediate appeal and the 
Court of Probate, “instance” cases from the Court of Admiralty, 
and cases from the Scotch and Irish courts. The Judicial Com- 
mittee of the Privy Council, on the other hand, was the court of 
final appeal with jurisdiction over cases from the ecclesiastical 
courts, prize cases from the Court of Admiralty, and cases from 
the courts of the dependencies and dominions. 
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ENGLISH COURTS SINCE 1873 

100* All the principal English courts of original and intermediate- 
appellate jurisdiction, as well as many other courts then 
existing, were consolidated, by the Judicature Acts of 1873 
and 1875, into the Supreme Court of Judicature, and this 
was divided into; 

(1) The Court of Appeal, and 

(2) The High Court of Justice. 

The latter, for the convenient distribution of its business, was 
organized in the five following divisions; 

(a) The Chancery Division, 

(b) The Queen’s Bench Division, 

(d) The Common Pleas Division, 

(e) The Exchequer Division, and 

(f ) The Probate, Divorce, and Admiralty Division. 

At the end of 1880, the Queen’s Bench, Common Pleas, and Ex- 
chequer Divisions were united into one division, then called 
the Queen's Bench Division and now the King’s Bench Di- 
vision. 

In 1907 a Court of Criminal Appeal was established. 

The House of Lords and the Judicial Committee of the Privy 
Council remain as the courts of final appeal, 

The Court of Appeal 

“The Court of Appeal has jurisdiction to review decisions of 
judges of the High Court of Justice, Divisional Courts, and in- 
ferior courts. It has power to make any order which ought to 
have been made by the court below, or such further orders as the 
justice of the case may require. It consists of the Lord Chan- 
cellor, the heads of the other two divisions of the High Court, the 
Master of the Rolls, five judges called ‘Lords Justice of Appeal/ 
and all persons who have held the office of Lord Chancellor. As 
a rule, three judges constitute a sitting court of appeal. The 
court usually sits in two divisions, to hear common-law and eq- 
uity cases, respectively, but there may be as many divisions as 
the number of judges permits. Any division may deal with any 
appellate business within the jurisdiction of the court” 1 * 

The High Court of Justice 

The High Court of Justice has original jurisdiction and also 
appellate jurisdiction over inferior courts. Its judges consist 


IB Bowman, p, 229. 
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of the Lord Chancellor, who is president of the Chancery Divi- 
sion; the Lord Chief Justice, who is president of the King’s Bench 
Division; the President of the Probate, Divorce, and Admiralty 
Division; and a number of associate judges who sit in the Chan- 
cery Division, the King’s Bench Division, and the Probate, Di- 
vorce, and Admiralty Division. “A single judge of any division 
can ordinarily hold court alone and exercise the full authority of 
the High Court; but certain matters must come before a Division- 
al Court, consisting of two or more judges sitting together. A 
judge of any division is eligible to sit in any other division. Any 
judge or Divisional Court may apply equity, and in cases where 
the rules of law and equity conflict it is provided that the rules 
of equity shall prevail. A liberal code of civil procedure is in ef- 
fect, the rules of which may be revised by the Supreme Court of 
Judicature; i. e., by the judges in conference.”- 0 

The distribution of the judicial business of the High Court of 
Justice among the divisions and judges of the court is governed 
by rules of court made under the authority of the Judicature 
Acts, but a judge in any division has power to retain any case 
brought before him or to transfer it to the proper division. “The 
work of the Chancery Division consists chiefly of the hearing of 
matters in equity; it, however, administers law as well as equity, 
but it hears no cases with a jury. It deals with the administra- 
tion of the estates of deceased persons, partnership matters, mort- 
gages, charitable and private trusts, infants, and other heads of 
equitable jurisdiction. It also (since 1921) hears appeals in 
bankruptcy from the County Courts. The jurisdiction of the 
King’s Bench Division in civil matters is almost entirely appellate 
over local or inferior courts. On the crown side, it deals with 
indictments and criminal informations, and in civil proceedings 
with mandamus, habeas corpus, certiorari, prohibitions, informa- 
tions in the nature of quo warranto, attachments for contempt of 
court, and petitions of right. The Probate, Divorce, and Ad- 
miralty Division deals with the probate of wills and matters of 
divorce, but the interpretation of wills and the administration of 
estates go to the Chancery Division. In admiralty matters it 
hears appeals from the County Courts.” 31 

The Court of Criminal Appeal 

The Criminal Appeal Act of 1907, established a Court of Crim- 
inal Appeal consisting of the Lord Chief Justice and eight of the 


£0 Bowman, pp. 22S, 229. 
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judges of the King’s Bench Division of whom any three or larger 
uneven number constitute a quorum. “The court has appellate 
jurisdiction of all criminal cases tried in the King’s Bench Divi- 
sion, the Central Criminal Court, and other criminal courts. It 
may re-examine questions of law or fact, or mixed questions of 
law and fact, and has power to affirm or quash convictions and to 
modify sentences, making them either less or greater, so as to 
conform to law. It has no power to grant a new trial. From 
its decision an appeal may be taken to the House of Lords, but 
only upon a certificate of the Attorney General that the ques- 
tion involved is. one of great public importance.” 33 

Courts of Final Appeal 

“It was one of the original purposes of the Judicature Act of 
1873 to abolish the appellate jurisdiction of the House of Lords 
and the Judicial Committee of the Privy Council, but the provi- 
sions looking to this end were repealed before they had taken 
effect. The respective jurisdictions of these courts as ultimate 
courts of appeal therefore remain. The House of Lords (as a 
court) consists of any three or more of the following: the Lord 
Chancellor, six Lords of Appeal in Ordinary, and peers who are 
holding, or have held, high judicial office. The judges of the 
Judicial Committee are nominally members of the Privy Coun- 
cil, but the greater part of the work of the committee is in fact 
done by persons eligible to hear appeals in the House of Lords, 
so that the two final courts of appeal, though theoretically dis- 
tinct, tend to become identical in membership,” 33 


UNITED STATES COURTS 

101. The principal courts of the United States judiciary are: 

(a) The Supreme Court of the United States, 

(b) The United States District Courts, and 

(c) The United States Courts of Appeals. 

Organisation of the Federal Judiciary 
The Constitution of the United States 34 provides: “The judi- 
cial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from 
time to time ordain and establish. The Judges, both of the su- 
preme and inferior Courts, shall hold their Offices during good 

23 Bowman, p. 229. 24 Art. 3, § 1, § 2, cL 1, U.S.C.A. 

33 Bowman, pp. 230, 231. Const, 
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Behavior, and shall, at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during their Con- 
tinuance in Office. The judicial Power shall extend to all Cases, 
in Law and Equity, arising under this Constitution, the Laws 
of the United States, and Treaties made, or which shall be made, 
under their Authority; — to all Cases affecting Ambassadors, oth- 
er public Ministers and Consuls; — to all Cases of admiralty and 
maritime Jurisdiction; — to Controversies to which the United 
States shall be a Party; — to Controversies between two or more 
States; — between a State and Citizens of another State; — be- 
tween Citizens of different States; — between Citizens of the same 
State claiming Lands under Grants of different States, and be- 
tween a State, or the Citizens thereof, and foreign States, Citi- 
zens or Subjects.” 

Congress, pursuant to the power thus conferred, enacted cer- 
tain legislation on September 24, 1789, now commonly referred 
to as the “Judiciary Act of 1789” by which the Supreme Court 
was organized and a system of inferior courts established, and 
this system of inferior courts, with some modifications, still ex- 
ists. “By this act the eleven States then in the Union were di- 
vided into thirteen districts, and the districts grouped so as to 
form three circuits; and in each district was created a United 
States District Court, and in each circuit a United States Circuit 
Court, which sat in each district of the circuit in rotation.”* 5 Of 
course, with the admission of new states into the Union and with 
the increase in population of the states, new districts and cir- 
cuits have been created, but no district crosses a state line so 
as to indude the territory of different states or parts of different 
states. At the present time there are ten circuits none of which 
contains less than three states, and the largest, the Ninth Cir- 
cuit, embraces seven states. On the other hand, there is a single 
district in about one-half of the states, two districts in about one- 
third of the states, and in a few of the states there are three 
federal judicial districts. 

The Supreme Court, the District Courts, and the Circuit Courts 
of Appeals are the courts in which Congress has established the 
judicial power of the United States granted by the third artide 
of the Constitution. “These may therefore be said to be courts 
of the regular judicial system. All other courts and tribunals 

25 Bowman, p* 231, ing in general with the Circuit Courts 
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are special. They have been created, not in virtue of the judicial 
power of the United States, but under various other powers giv- 
en by the constitution to Congress. Constitutional requirements 
affecting the regular courts, for example, the life tenure of 
judges, do not necessarily apply to these special tribunals.”* 8 

The Supreme Court 

The Supreme Court consists of a Chief Justice and eight As- 
sociate Justices, any six of whom constitute a quorum. 27 Con- 
cerning its jurisdiction the Constitution* 8 provides, “In all Cases 
affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall 
have original jurisdiction. In all the other Cases before mention- 
ed, the supreme Court shall have appellate Jurisdiction, both as 
to Law and Fact, with such Exceptions, and under such regula- 
tions as the Congress shall make.” As the Supreme Court is the 
court of last resort in matters of federal law, for cases adjudicat- 
ed in either the inferior federal courts or the courts of last resort 
in the several states, and in matters of state law for cases adjudi- 
cated in the inferior federal courts, its appellate jurisdiction is 
invoked much more than is its original jurisdiction. "Each 
member of the court, in addition to his duties on the bench of the 
Supreme Court, is allotted by order of the court to one or two 
of the ten circuits, and is by law competent to preside in the Cir- 
cuit Court of Appeals of the circuit to which he is assigned, but is 
not now required, as formerly, to do so. In this capacity he is 
called the ‘Circuit Justice’ of the circuit, as distinguished from 
the ‘Circuit Judges’ therein. In practice, however, the justices 
do not now serve in this capacity, their duties at Washington oc- 
cupying their entire time.”*® 

The District Courts 

A District Court is organized in each of the federal judicial dis- 
tricts in which the country is divided, and most of these courts 
have one or two judges although some have more. Each judge 
holds trials and exercises the full authority of the District Court. 
Approximately two-thirds of the districts are separated into “di- 


Bowman, p. 23L 

St K*S* § 973, 23 TJ.S.C.A. § 321. 

SB Art 3, § 2, cl* 2, US.O.A.Const 
For the “other Cases before mention- 
ed/* see Art 3, § 2, quoted above. 


29 Bowman, pp. 231, 232. And see, 
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treating in general of the jurisdiction 
and business of the Supreme Court, 
see 28 TLS.C.A. §§ 321-354. 
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visions” which are virtually subdistricts. “The District Courts 
are the general courts of original jurisdiction, or trial courts, of 
the federal judicial system. They have original jurisdiction of 
civil cases at common law, in equity, in admiralty, in the enforce- 
ment of acts of Congress, and of all prosecutions for crime cog- 
nizable under the authority of the United States.” 30 

The Circuit Courts of Appeals 

The Circuit Courts of Appeals were established as United 
States courts of intermediate appeal by the Circuit Courts of Ap- 
peals Act of 1891, 31 for the purpose of relieving the Supreme 
Court the business of which had increased to such proportions 
that the court could no longer dispose of it. The act created nine 
Circuit Courts of Appeals, one for each circuit as then existing, 
with appellate jurisdiction over the District Courts and other fed- 
eral courts within the particular district, but by the Act of Feb- 
ruary 28, 1929, c. 363, 33 the number of circuits was increased to 
ten. Most of the circuits have three Circuit Judges, but a few 
have more. “A sitting Circuit Court of Appeals consists of 
three judges, of whom two constitute a quorum. These judges 
may be any three (or two) of the following: The member of the 
Supreme Court assigned to the particular circuit, the Circuit 
Judges of the Circuit, and any of the District Judges therein who 
may be assigned to that duty; but no judge may sit in any case 
in which there is to be reviewed any order or decision made by 
him in the court below.” 33 The jurisdiction of the Circuit Courts 
of Appeals is exclusively appellate; they have no original juris- 
diction. “Their jurisdiction, which was greatly enlarged by the 
Judiciary Act of 1925 (28 U.S.C.A. § 225 et seq.) , to relieve the 
increasing burdens of the Supreme Court, extends, with certain 
specified qualifications and exceptions, to the decisions of the 
District Courts, both within the United States proper and in the 
territories, the United States Court for China, and the Supreme 
Courts of Hawaii and of Porto [Puerto] Rico. In designated in- 
stances, a Circuit Court of Appeals reviews the decisions of 
boards and commissions, such as the Federal Trade Commission, 
the Federal Reserve Board, [now the Board of Governors of the 
Federal Reserve System], the Interstate Commerce Commis- 
sion, and the Board of Tax Appeals.” 34 The Circuit Courts of 

30 Bowman, p, 232. 33 Bowman, p. 233, and see, 2S U.S. 

3126 Stat. 826. 

33 45 Stat. 1346, amended, 28 U.S. 
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Appeals have no jurisdiction to review the decisions of the courts 
of the states and cases from the highest state courts go directly 
to the federal Supreme Court. “In all cases, civil or criminal, 
the judges of a Circuit Court of Appeals may certify questions 
of law to the Supreme Court of the United States, whereupon 
that court, at its discretion, may either answer such questions or 
require that the whole case be sent up for its consideration. In 
cases where a Circuit Court of Appeals has held a state statute 
invalid on the ground that it is repugnant to the Constitution or 
a law or treaty of the United States, the losing party may take 
an appeal to the Supreme Court. In all other cases, the decision 
of a Circuit Court of Appeals is final, except as it may be re- 
viewed upon writ of certiorari by the Supreme Court, at the dis- 
cretion of that court.” 35 


SPECIAL UNITED STATES COURTS, COMMISSIONS, AND 

BOARDS 

United States Customs Court 

The Board of United States General Appraisers, (which was 
already virtually a court), was given the title of United States 
Customs Court by the Act of May 28, 1926, 36 with jurisdiction of 
cases arising under the Tariff Act, such as the classification of 
merchandise for tariff purposes, the rates of duty to be imposed, 
and the fees and charges connected therewith. For such cases its 
rank is similar to that of a District Court 


35 Bowman* P« 234. 

The Circuit Courts of Appeals are 
distinct from the former Circuit 
Courts which had an existence of 
more than one hundred twenty years. 
From 17S9 to 1S91, (with one short 
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Circuit Courts was partly original, 
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Appeals Act of 1S91, 26 Stat 826, 
their appellate jurisdiction was tak- 
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after they were courts of first in- 
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the Judicial Code of 1911, 28 TLS.C.A. 
§ 1 et seq.-, and their jurisdiction 


transferred to the District Courts. 
“The decisions of these courts dealt 
with the more important kinds of 
cases which came before the federal 
courts during the formative period of 
our law, the opinions in many cases 
being written by the Supreme Court 
justice on circuit. These decisions 
are, of course, still authoritative, ex- 
cept as they may have been modified 
on appeal or by later decisions or 
acts of Congress/' Bowman, p, 232. 
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The Court of Customs and Patent Appeals 

The Court of Customs and Patent Appeals was established by 
the Tariff Act of August 5, 1909 , 1 37 as the United States Court of 
Customs Appeals, but its name was changed to the United States 
Court of Customs and Patent Appeals by the Act of March 2, 
.1929, c. 48S. 38 It has jurisdiction of appeals from the United 
States Customs Court and from the Patent Office in patent and 
trade-mark cases, and its decisions in most cases are final. How- 
ever, in cases involving the construction of the Constitution or 
treaties of the United States its determinations may be reviewed 
by the Supreme Court, 

The Former Commerce Court 

The United States Commerce Court was created by the Com- 
merce Court Act of June 18, 1910, 39 with jurisdiction to enforce, 
enjoin, set aside, annul and suspend any order of the Interstate 
Commerce Commission. It was abolished in 1913, and its juris- 
diction transferred to the United States District Courts. 40 


The Court of Claims 

The Court of Claims was originally created in 1855, "as a spe- 
cial tribunal or auditing board, with power to investigate claims 
against the government, report its findings to Congress, and, in 
case of claims approved by Congress, to draft legislative bills for 
their payment. By subsequent acts of Congress if has been made 
into a court of special jurisdiction. The present Court of Claims 
is authorized to hear and determine (1) all claims (except pen- 
sions and civil war claims) against the United States founded on 
any act of Congress, on any regulation of an executive depart- 
ment, on any contract express or implied with the government, 
or for damages, in cases not sounding in tort, in respect to which 
the party would be entitled to redress if the United States were 
suable; (2) all counter demands of the government against any 
claimant; (3) claims of disbursing officers of the government for 
relief from responsibility for loss while in the line of duty; (4) 


3! S3 Stat. 91, 105, Jud.Code, § 188, 
28 U.S.O.A. § 301. 

38 45 Stat 1475, 28 U.S.CA. | 301, 
note. For otber statutes treating 
generally of tie United States Court 
of Customs and Patent Appeals, see 
2S U.S.C.A. jj§ 302-312. 


39 36 Stat 539, Jud.Code, §§ 200- 
214, now repealed, 28 U.S.C.A. §§ 41 
(27) npte, 45, 46, 48, 214. 

40 Act of Oct. 22, 1913, C. 32, 38 
Stat 219 ; Jud. Code, § 24(27, 28), as 
amended, see 28 U.S.C.A. § 41 (27, 28). 
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questions of fact or law submitted by heads of departments for 
their guidance or to obtain an adjudication.” 41 

Military Courts 

The military courts of the United States are created, not under 
the judicial power conferred upon Congress by article three of 
the Constitution, but under the military power of the United 
States; the power of Congress to "declare war,” and to “make 
rules for the government of the land and naval forces.” 43 Such 
courts are of three main kinds: (a) military commissions; (b) 
provost courts; and, (c) courts-martial. "Military 'commissions 
and provost courts function only in territory under military gov- 
ernment or martial law, and to the extent that is found neces- 
sary control the entire administration of justice. Courts-martial 
have jurisdiction over the members of the land and naval forces, 
and, in time of war, over civilians. There are also military 
courts known as courts of inquiry, provisional courts, and deck 
courts.” 43 


The United States Senate 

The Constitution of the United States 44 provides; "The Sen- 
ate shall have the sole Power to try all Impeachments. When 
sitting for that Purpose, they shall be on Oath or Affirmation. 
When the President of the United States is tried, the Chief Jus- 
tice shall preside: And no Person shall be convicted without the 
Concurrence of two thirds of the Members present. Judgment 
in Cases of Impeachment shall not extend further than to re- 
moval from Office, and disqualification to hold and enjoy any 
Office of honor, Trust or Profit under the United States: but the 
Party convicted shall nevertheless be liable and subject to Indict- 
ment, Trial, Judgment and Punishment, according to Law.” 
There is no appeal from the decision of the Senate in a federal im- 
peachment trial. 


41 Bowman, p, 235. For statutes 
treating in general of the Court of 
Claims, see 28 U.&OA. §§ 241-293. 

43 U.S.C.A. Const, art 1, § 8, ds. 11, 
14. 

43 Bowman, pp. 236, 237. For army 
courts and their jurisdiction, see the 
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Miscellaneous 

In addition to the “special” federal courts discussed, other spe- 
cial tribunals which are not parts of the regular judicial system 
of the United States but which exist and function by reason of 
the authority of the federal government, include: (a) the Courts 
of the District of Columbia; (b) the Courts of the Territories; 
(c) the Consular Courts ; 45 (d) the United States Court for 
China ; 46 and, (e) the various executive and legislative agencies 
of the federal government which exercise judicial authority, such 
as the Interstate Commerce Commission and the Board of Tax 
Appeals; the so-called “quasi- judicial” tribunals. 


STATE COURTS 

102* The judicial systems and courts of the several States are gen- 
erally similar, hut differ in detail* 

In general 

As a rule the courts of a state consist of the following: (a) A 
court of final appeal; (b) One or more courts of intermediate 
appeal, in some states; (c) Local courts of original jurisdiction 
In common-law, equity, criminal, and probate cases, or some 
combination of two or more of these; and, (d) Local courts of 
original jurisdiction in small cases, either civil or criminal, or 
both. “In every state there is a court of last resort, whose deci- 
sions are final in matters of state law not involving the Constitu- 
tion, laws, or treaties of the United States. This court is in most 
states called the ‘Supreme Court/ but in some it is known as the 
‘Court of Appeals/ In about one-third of the states there are 
courts of intermediate appeal, the decisions of which are in cer- 
tain cases final, and in others reviewable by the court of last re- 
sort. Courts of general original jurisdiction sit for the trial of 
causes at the county seats of the different counties, and in some 
instances at other places in the county designated by law, and 
are variously called ‘circuit courts,' ‘district courts/ ‘superior 
courts/ or ‘courts of common pleas/ Courts of special probate 
jurisdiction are usually styled ‘probate courts/ but in Pennsyl- 
vania such a court is called the ‘orphans' court/ and in New York 
the ‘surrogate's court/ In a number of the Western States 

45 For statutes treating generally 46 For statutes treating generally 

of the Consular Courts, see 22 TLSU. of the United States Court for China, 
A. U 141-183. see 22 U.S.ttA. §§ 191-202. 
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courts having probate and other jurisdiction are called ‘county 
courts.’ Small cause courts are known as ‘justice of the peace 
courts,’ ‘police courts,’ or ‘municipal courts,’ ” 47 For the details 
as to the organization of the judiciary and courts in any state, 
the statutes of the state must be consulted. 
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CHAPTER 23 


PROCEDURE 

103. In General. 

104. Common-Law Actions. 

105. Common-Law Procedure. 

106. Equity Procedure. 

107. Code Procedure. 

108. Criminal Procedure. 

IN GENERAL 

103. Legal procedures are the methods by which legal remedies 
are obtained and enforced. 

When a legally protected interest is so threatened or infringed 
that the subject or owner of the primary legal right which pro- 
tects such interest is entitled to a legal remedy, in order to ob- 
tain or realize the remedy, he must proceed according to the case 
as the law requires. Hence, a procedure is the mode by which 
a legal remedy is realized, the method by which a legal remedy 
is obtained and applied; and what the proper procedure is in a 
particular case will depend upon the kind of interest and primary 
right that is involved and the kind of remedy that is desired, 
needed, or available. 

Courts do not initiate actions or suits, and until properly ap- 
plied to a court will not attempt to decide a controversy. It is 
only by proceeding as the law requires that a plaintiff may get 
his case into court and a judgment or decree rendered and en- 
forced. The other party and the court must be notified of the 
cause, jurisdiction shown, and the issues presented. Then a trial 
must be had at which the evidence of the parties is heard, their 
rights and the facts determined, and the law applied thereto. 
This is procedure; the way by which the judicial process is made 
to function in a particular case. 

The most important forms of procedure to a student of the An- 
glo-American legal system are: (a) common-law procedure; (b) 
equity procedure; (c) code procedure; and, (d) criminal pro- 
cedure. These are discussed in the following sections. 
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COMMON-LAW ACTIONS 

104. A proceeding in a common-law court is called an “action.” 

At common-law there were and are various “forms” of action, 
the propriety of the form in a particular case being dependent 
upon the kind of primary right involved and the kind of remedy 
applicable. “The question whether a man can bring this or that 
action, trespass, trover, assumpsit, etc., is the way the question of 
liability and substantive right presents itself. There ought in- 
deed to be a remedy for every wrong (ubi jus, ibi remedium) , yet 
the right of action at common law depends upon whether the 
case fits anywhere in a limited and arbitrary list of writs, within 
the scope and theory of which the facts may be brought. There 
are only so many rights of action, as there are forms of action. 
This system of forms of action persisted in actual use in English 
procedure for six centuries, from the time of Henry II and Ed- 
ward I until the Judicature Acts (in force in 1875). * * * 

The essential differences were in the allegations of fact neces- 
sary to show the right of action in each form; in other words, 
in their respective grounds and theories of liability. Some cases 
may fall under two or three of these theories, and the litigant 
will have a choice or election between them,” 1 

THE EARLY CLASSIFICATION OF COMMON-LAW AC- 
TIONS 

(1) Real Actions 

The forms of action anciently in use were of three classes: (a) 
real; (b) personal; and, (c) mixed. Real actions were actions 
for the specific recovery of a freehold or an incorporeal heredita- 
ment brought by a claimant out of possession against a tenant 
in possession, and most of them fell within the following classes: 
(1) Proprietary actions, (writs of right, and writs in the nature 
of writs of right) ; and, (2) Possessory actions, (writs of assize, 
and writs of entry). 

The proprietary actions were those brought to determine the 
title or ownership of a freehold as between the contending liti- 
gants, the demandant founding his action upon a claim of “bet- 
ter right” of property therein than that of the tenant. “Origin- 

l Shipman on Common-Law Plead- 
ing, 3d Ed., (hereinafter cited “Ship- 
* man”), pp. 54, 55. 

Smith El. Law 2d— 25 
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ally such actions were used in the manorial courts for the trial 
of rights of property in the manor, but by the time of Edward I 
they had become transferred almost wholly to the king’s court. 
They were triable by battle or, at the option of the tenant, by the 
grand assize. Being the oldest of the real actions, their proce- 
dure was the most archaic, and in course of time they became al- 
most unbelievably technical, cumbersome, and dilatory. They 
were of two kinds: (1) Writs of right, for the recovery of a fee 
simple estate in land; (2) writs in the nature of writs of right, 
for the recovery of a fee tail or a life estate in land or an incor- 
poreal hereditament.” 2 

The possessory actions were those brought to recover the pos- 
session (seisin) of a freehold interest in land without litigating 
the question of better right or title. “For reasons of public poli- 
cy, and particularly for the purpose of discouraging violent self- 
help by owners out of possession, or by those who professed to be 
such owners, these actions protected quiet and peaceable posses- 
sion of a freehold, irrespective of the means by which it had been 
acquired.” 3 The possessory actions were of two kinds: (1) 
writs of assize; 4 and, (2) writs of entry. 5 


(2) Personal Actions 

Personal actions were those brought to recover a debt, dam- 
ages, or the possession of a personal chattel, and were classified 


8 Bowman, p. 240. 

3 Bowman, p. 242. 

4 “The writs of assize were a small 
group of actions, five in number, 
created by the reforms of Henry IL 
They were triable by the petty assise 
or, if the parties so agreed, by jury. 
Because of this and their more sum- 
mary procedure, they were so manip- 
ulated by practitioners that they 
largely displaced most of the pro- 
prietary actions,” Bowman, p. 242, 

5 “The writs of entry were a very 
large collection of actions, numbering 
more than a score of varieties and 
hundreds of subvarieties in the regis- 
ter of writs, which were developed in 
analogy to the writs of assize mainly 
during the century following the 
Teign of Henry II. Like the writs of 


assize, they litigated only the ques- 
tion of priority of possession and not 
the ultimate right or title. They 
were triable hy jury, and almost com- 
pletely superseded the proprietary ac- 
tions and the writs of assize. For 
more than three centuries the learn- 
ing which centered around them was 
the fullest and most important part 
of the common law. During these 
centuries nearly the whole of the ear- 
ly law of real property was laid down 
by the judges with these writs as its 
basis, and hence in terms of posses- 
sion rather than ownership. 

“Writs of entry in a greatly modi- 
fied form are still used in some of the 
New England states. Elsewhere they 
have been displaced by the action of 
ejectment or by statutory actions for 
the recovery of realty,” Bowman, 
pp, 242, 243, 
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§ 104 


COMMON-LAW ACTIONS 


3S7 


as follows: (1) Actions ex delicto,— -(a) trespass, (b) case, (c) 
trover, (d) detinue, (e) replevin; and, (2) Actions ex con- 
tractu, — (a) debt, (b) account, (c) covenant, (d) special as- 
sumpsit, (e) general assumpsit. The nature and scope of these 
actions is determined largely by the meaning of the three terms 
“debt,” “damages,” and “personal chattel.” A “debt” is a defi- 
nite sum of money owed and which arises from any cause of in- 
debtedness, contractual or noncontractual, recognized in law as 
a source of obligation, its distinctive feature, as distinguished 
from a claim for uncertain damages, being that it is a fixed and 
certain sum and that no future adjudication is necessary to de- 
termine the amount. “Damages,” on the other hand, constitute 
the monetary recompense or indemnity recoverable by a person 
who has sustained an actionable injury to his interests of per- 
sonality, property, or relations from the act or default of anoth- 
er. Damages differ from a debt in that they are recompense for 
a harm and are not definite in amount. However, it is possible 
for the parties of a contract to agree in advance upon a stipulated 
sum to be paid as damages in case of a breach, and such dam- 
ages if upheld by the court are called “liquidated damages.” 
“Personal chattels,” include things which are movable. 

The actions of trespass, detinue, replevin, debt, account and 
covenant “were in use before the enactment of the Statute of 
Westminster n. Subsequently, case branched off from trespass; 
trover and special assumpsit branched off from case; while gen- 
eral assumpsit was derived from debt and special assumpsit. 
Covenant was originally an action to recover damages, but in late 
times could be brought to recover a debt and became substantial- 
ly two actions. Debt-detinue was originally a single action which 
became separated into two. * * * The fundamental rule 
governing the use of these actions, before modem statutory mod- 
ifications, was that the plaintiff must select the form that fit the 
facts of his case. The choice of the wrong form was fatal to his 
action. If, for example, he sued in trespass, and the evidence at 
the trial showed that he should have sued in trover, his action 
was dismissed and he had to pay the costs of the action mistaken- 
ly brought before he was permitted to sue in the proper form. In 
many cases, however, two or more forms were ‘concurrent’ for 
the same state of facts; that is, a plaintiff could bring either as 
he might prefer. But this choice of remedies was also governed 
by exceedingly technical rules, and, having made his choice, the 
plaintiff had to abide the result or dismiss his action and start 
again if he discovered during the progress of the proceeding that 
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another allowable form would have been more to his advan- 
tage.” 6 

(3) Mixed Actions 

Mixed actions were those brought to recover possession of a 
freehold and damages for the wrong done. “These actions were 
never numerous or important. All of them seem to have been 
possessory actions, to which Parliament added a money penalty. 
They have long been obsolete. The action of ejectment, which 
arose at a later time, has been called a mixed action, but it has 
little resemblance to the ancient mixed actions.” 1 

THE MODERN CLASSIFICATION OF COMMON-LAW AC- 
TIONS 

The forms of common-law actions in modern use may be class- 
ified in respect to the relief obtainable as follows: (1) Actions 
to recover damages, — (a) trespass, (b) case, (c) trover, (d) 
covenant, (e) special assumpsit; (2) Actions to recover a debt, 
— (a) debt, (b) account, (c) covenant, (d) general assumpsit; 
(3) Actions to recover the possession of a personal chattel, — 

(a) detinue, (b) replevin; and, (4) Actions to recover the pos- 
session of land, — (a) ejectment. However, “this classification 
is not rigidly accurate. Actions designed primarily for the recov- 
ery of damages may in some cases be used to recover a debt; 
those for the recovery of possession may result in the recovery of 
incidental damages. But the classification does express, so far 
as the nature of the actions permits, their prime purpose and gen- 
eral use.” * 

ACTIONS TO RECOVER DAMAGES 
(1) Trespass 

The action of trespass lies for the recovery of damages for an 
injury to the person, property, or relative rights of another, “(a) 
Where the injury was committed with force, actual or implied. 

(b) Where the injury was immediate, and not merely consequen- 
tial. (c) In case of injury to property, where the property was 
in the actual or constructive possession of the plaintiff at the time 
of the injury.” 0 Where the injury complained of is an entry up- 
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on real property the action is called “trespass quare dausum fre- 
git”; where the injury is that of taking and carrying away per- 
sonal property it is called “trespass de bonis asportatis.” All 
trespasses, whether committed with actual or implied force, are 
called trespass “vi et armis.” 

(ft) Case 

An action on the ease lies to recover damages, “(a) For torts 
not committed by force, actual or implied, (b) For torts com- 
mitted by force, actual or implied, where — (1) The injury was 
not immediate, but consequential; (2) The subject-matter af- 
fected was not tangible; or (3) The interest in the property af- 
fected did not give the right of possession. Case is a kind of 
residuary action covering non-violent wrongs. Trespass and case 
are supplementary in the field of tort. In general, case lies 
where no other form or theory of action is available, though it 
is sometimes concurrent with other forms. Actions on the case 
were allowed under the Statute of Westminster n in cases sim- 
ilar to those covered by the established theories or forms of ac- 
tion.” 10 

(3) Trover 

The action of trover or trover and conversion lies to recover 
damages for the conversion by the defendant to his own use of 
specific personal property of which the plaintiff was entitled to 
the immediate possession. “The object of the action is the recov- 
ery of the value of the property as damages for its conversion, 
and not the recovery of the property itself.” 11 

(h) Covenant 

The action of covenant lies “for the recovery of damages for 
breach of a covenant, that is, a promise under seal, whether the 
damages are liquidated or unliquidated. When the damages are 
unliquidated it is the only proper form of action.” 18 

(5) Special Assumpsit 

The action of special assumpsit lies, “ (a) To recover damages 
for the breach of an informal contract, either express or implied 
in fact, (b) To enforce a quasi contractual obligation for the 
payment of money, as in the case of an implied warranty of the 



6 Bowman, pp* 245, 246. 
1 Bowman, p. 244* 


8 Bowman, pp. 24S, 249, 
8 Shipman, § 35, p. 66L 


10 Shipman, § 38, p, 83. 

11 Shipman, § 42, p, 98. 


1£ Shipman, § 55, p. 14L 
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title of goods sold, (c) To recover damages for the breach of 
a relational duty, as in the case of carrier and shipper, carrier 
and passenger, innkeeper and guest, and many others .” 13 


ACTIONS TO RECOVER A DEBT 

(1) Debt 

The action of debt lies “where the party claims the recovery of 
a debt; that is, a liquidated or certain sum of money due him. The 
action is based upon contract, but the contract may be implied, 
either in fact or in law, as well as express; and it may be either 
a simple contract or a specialty. The most common instances of 
its use are for debts: (a) Upon unilateral contracts express or 
implied in fact, (b) Upon quasi contractual obligations having 
the force and effect of simple contracts, (c) Upon bonds and 
covenants under seal, (d) Upon judgments or obligations of 
record, (e) Upon obligations imposed by statute. The action 
will not lie: (a) To recover unliquidated damages for breach of 
a promise, (b) Nor, generally, to recover an installment of a 
debt payable in installments before the whole is due. (c) Nor on 
a promise to pay out of a particular fund, or in a particular kind 
of money, or in property or services.” 14 

(2) Account 

The action of account lies where one has received goods or 
money for another in a fiduciary capacity, to ascertain and recov- 
er the balance due. “It can only be maintained where there is 
such a relationship between the parties, as to raise an obligation 
to account, and where the amount due is uncertain and unliqui- 
dated.” 13 When the amount due is ascertained, it is recovered 
as a debt . 16 

(3) Covenant 

Covenant, as an action for debt, lies to recover a debt evidenc- 
ed by a sealed promise or a sealed acknowledgment of indebted- 
ness from which a promise may be implied. “The action of cove- 
nant, * * * [also] lies to recover damages for the breach 

of a contract under seal. But for centuries it could not be used 
to enforce a contract under seal for the payment of money. In 
such cases debt was the exclusive remedy. Later covenant be- 


is Bowman, § 130, p, 257. 
14 Shipman, § 52, p. 132. 


15 Shipman, § 56, p, 144. 

1® See Bowman, § 132, pp, 264, 265. 
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came concurrent with debt in all cases where the deed or special- 
ty contained an express promise to pay, or where a promise could 
be implied from the terms used .” 11 

(4J General Assumpsit 

The action of general assumpsit lies to enforce obligations to 
pay money arising from: “(a) Informal contract debts, (b) 
Quasi contracts, (c) Liabilities imposed by statute, (d) Judg- 
ments of foreign courts and of domestic courts not of record.” 18 
On the other hand, “general assumpsit will not lie where there 
has been an express contract, except: (a) Where the contract, 
or some divisible part thereof, has been fully executed by the 
plaintiff, and nothing remains but the payment of money fay the 
defendant, (ta) Where, after part performance of the contract 
by the plaintiff, further performance is prevented by an act of 
the defendant, or by some act or event which in law operates as 
a discharge of the contract, or if the contract is abandoned or 
rescinded, (c) In a few states there can be a recovery in gen- 
eral assumpsit for a part performance of an entire contract ben- 
efiting the defendant, if the plaintiff acted in good faith, (d) If 
the special contract is merely void (not illegal) , or merely unen- 
forceable, or voidable and has been avoided, there may be a re- 
covery in general assumpsit for part performance, (e) General 
assumpsit [also] lies for additional work done on request in per- 
forming a special contract .” 19 

ACTIONS TO RECOVER POSSESSION OF CHATTEL 

(1) Detinue 

The action of detinue lies where it is sought to recover, not 
damages for the taking or detention of a personal chattel, but the 
chattel itself, with damages for its detention. “The judgment 
awards either recovery of the chattel itself, or its value, with 
damages for its detention. To maintain the action— (a) The 
chattel must be specific and capable of identification, (b) The 
plaintiff must have either a general or special property in the 
chattel, or the right to immediate possession, (c) The defendant 
must be in the actual possession of the chattel at the time of com- 
mencing suit.” 20 

1’ Bowman, § 133, pp. 265, 269. 19 Shipman, § 60. p. 153. 

is Bowman, § 134 r p* 266. 20 SMpman, § 46, p. 114* 


PROCEDURE 


CIl. 23 


392 

(2) Replevin 

The action of replevin lies where specific personal property has 
been wrongfully taken and is wrongfully detained, to recover pos- 
session of the property, together with damages for its detention. 
“To support the action it is necessary: (a) That the property 
shall be personal, (b) That the plaintiff, at the time of suit, 
shall be entitled to the immediate possession, (c) That (at com- 
mon law) the defendant shall have wrongfully taken the prop- 
erty (replevin in the cepit). But, by statute in most states, the 
action will now also lie where the property is wrongfully detain- 
ed, though it was lawfully obtained in the first instance (replevin 
in the detinet) . (d) That the property shall be wrongfully de- 
tained by the defendant at the time of suit.” 41 

ACTION TO RECOVER POSSESSION OF LAND 
(1) Ejectment 

The action of ejectment lies to recover possession of real prop- 
erty adversely held by the defendant. “In order that the action 
may be maintained: (a) The plaintiff must have the right to 
possession at the time the action is commenced, (b) The plain- 
tiff must have been ousted or dispossessed, (c) And the defend- 
ant must be in the adverse and illegal possession of the land, ac- 
tual or constructive, at the time the action is brought. In the 
absence of a statutory provision to the contrary, merely nominal 
damages are given for the dispossession in the action of eject- 
ment proper. The mesne profits, etc., during the defendant’s 
possession must be recovered in a separate action of trespass, 
called an action of trespass for mesne profits, brought after the 
recovery in ejectment, or by some similar remedy. In many ju- 
risdictions, by statute, mesne profits and other damages may be, 
and in some must be, recovered in the action of ejectment prop- 
er.” 44 


si Shipman, § 49, p. 120. 


M Shipman, 5 64, p. 173. 
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COMMON-LAW PROCEDURE 

105. Common-law procedure is that which obtains in actions at 
common law, as distinguished from suits in equity, code ac- 
tions, and criminal proceedings. 

Commencement of Action 

An action, in early courts of common law, was commenced by 
original writ which not only gave the court jurisdiction of the 
subject-matter but enjoined upon the sheriff the duty of compell- 
ing the defendant to appear. “The original writ was a mandato- 
ry letter or executive order from the king to his officer, the sher- 
iff, to compel the defendant to appear in court to answer the de- 
mand of the plaintiff. This was the foundation of judicial proc- 
ess; that is, of writs issued in the name of the court, under its 
seal, by executive or ministerial officers of the court. * * * 
In modern practice the original writ is no longer used either as 
authority for instituting the suit, or for the purpose of compel- 
ling appearance of the defendant, though in some of our states 
the term is retained to designate the process that has taken its 
place. No writ at all is necessary as authority for instituting 
suits, and the writ of summons is used as a means of notifying 
the defendant of the suit, and ordering him to appear in court. 
The practice is very generally, if not entirely, regulated by stat- 
utes, varying somewhat in the different states. The general 
practice is for the attorney, in commencing an action, to draw 
up, sign, and present to the clerk of the court, an order requesting 
him to issue the summons. This order is called a praecipe. It is 
never essential to the validity of the summons, but is used merely 
as a convenient way of directing the clerk as to its issuance. A 
verbal direction would do as well.” 43 

Appearance of Defendant 

The “appearance” of the defendant may consist of any act or 
proceeding by which he places himself before the court in order 
to participate in the action, and his appearance may be “general” 
or “special.” Thus, “if the defendant or his attorney does any 
act with reference to the defense of the action, he is held to sub- 
mit himself to the authority of the court and all defects in service 
of process are thereby cured. Such is a general appearance. The 

£3 Shipman, pp. 17-19. As to how tion acquired, sec supra, § 96, “Ele- 
the summons is served and jurisdic- ments of jurisdiction.” 
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defendant may, however, make a special appearance simply to 
raise objections to the validity of the service of process or to chal- 
lenge the jurisdiction of the subject-matter.” 84 

The Pleadings 

“On the appearance of the parties, the pleadings commence. 
The various pleadings and their order are as follows: (a) The 
declaration of the plaintiff, (b) The dilatory pleas of the de- 
fendant. (c) The demurrer or plea of the defendant, (d) The 
demurrer or replication of the plaintiff, (e) The demurrer or 
rejoinder of the defendant, (f) The demurrer or surrejoinder 
of the plaintiff, (g) The demurrer or rebutter of the defendant, 
(h) The demurrer or surrebutter of the plaintiff. * * * 

The pleadings were formerly delivered orally, and in open court; 
but this practice has long since ceased. The modern practice is 
to draw up written pleadings in typewritten form, and file them 
in the office of the proper officer of the court, usually the clerk’s 
office. Here the opposite party may examine a pleading, or he 
may procure a copy from the officer; or it may be that under the 
statutes of the particular state, or a rule of the court, a copy may 
be required to be delivered to him. When the pleadings are thus 
filed they become a part of the record of the cause. They are 
not, as formerly, transcribed, but are themselves properly in- 
dorsed and kept on file as a part of the record.” 35 

Plaintiff’s Declaration 

The first pleading in an action at common law is the plaintiff’s 
declaration which consists of a statement in legal form of the 
grounds of the plaintiff’s right of action. It is analogous to the 
bill of complaint in equity suits and the complaint in code proced- 
ure, and must fully show, “the right of action in the plaintiff at 
the time of bringing the suit, and will be insufficient to warrant 
judgment in his favor if it fails in this, for he can recover only on 
the grounds which the declaration sets forth.” 36 

The Demurrer 

If, admitting the truth of all the facts therein set forth, the 
plaintiff’s declaration is on its face insufficient in law to show a 
right of action or is defective in form, the defendant may so as- 
sert by a pleading called the “demurrer.” A demurrer will also 


24 Shipman* p* 24* 

25 SMpmao* pp. 25-27, 


26 Shipman* p. 27. 
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lie by the plaintiff to the pleadings of the defendant, or by the 
defen dan t to pleadings of the plaintiff, subsequent to the declara- 
tion, for insufficiency in substance or in form. 

The Dilatory Pleas 

If the declaration of the plaintiff is not open to a demurrer or 
the defendant does not choose to avail himself of such pleading, 
he must plead; that is, answer the declaration by matter of fact. 
Pleas are either (a) dilatory; or, (b) peremptory, in bar of the 
action. “Dilatory pleas are to the jurisdiction of the court, al- 
leging that it has no cognizance of the subject-matter; to the 
disability of the plaintiff, by reason of which he is incapable to 
commence or continue the suit, as that he is an infant; misnom- 
er, for misnaming the defendant; or the death of either party, 
which is an abatement of the suit, though it may be continued in 
most cases in the name of the administrator or executor. Other 
dilatory pleas take exception to misjoinder of causes of action, 
or the misjoinder or nonjoinder of parties, in that the suit is 
wrongly brought as against them, or that there is a defect of 
necessary parties. * * * These pleas had at common law to 

be pleaded in due order, one at a time, and the court would decide 
whether the defendant ought to be compelled to proceed further, 
until the objections were removed; if all were overruled, it was 
then incumbent on the defendant to plead and answer over to 
the merits of the case, which was called a plea in bar.” 87 

Pleas in Bar 

A plea in bar is one which shows some ground for barring or 
defeating the action on its merits and contains a prayer to that 
effect. Hence it is called a “peremptory” plea because it is a 
positive answer to the declaration, and a plea “to the merits" be- 
cause it waives all the irregularities and informalities and puts 
the contest upon the merits of the case. “It follows from the 
nature and object of the plea in bar that it must generally deny 
all or some essential part of the averments of fact in the declara- 
tion, or, admitting them to be true, allege new facte which ob- 
viate or repel their legal effect. In the first case, the defendant 
is said to traverse the matter of the declaration; in the latter, 
to confess and avoid it. Pleas in bar are consequently divided 
into pleas by way of traverse and pleas by way of confession and 
avoidance.” 38 


Shipman* p, 29. 


28 Shipman, p, 30. 


396 


PROCEDURE 


Ch. 23 


The Replication , Subsequent Pleadings , and Production of Issues 

The replication is the answer of the plaintiff to the plea of the 
defendant, and the pleadings subsequent to the replication are 
the rejoinder and rebutter of the defendant and the surrejoinder 
and surrebutter of the plaintiff. After the surrebutter the plead- 
ings have no distinctive names because an issue is ordinarily pro- 
duced prior thereto and consequently pleadings are seldom found 
to extend beyond that stage. 

An “issue” in pleading is a specific point of controversy affirm- 
ed on the one side and denied on the other, and may be either of 
law or of fact. “The reduction of the controversy to some spe- 
cific question is the object of all [common-law] pleading, and, 
when reached, it is called the ‘issue’; and the cause, when at issue, 
is ready for trial or for the decision of the issue raised. A de- 
murrer, either by the defendant to the declaration or other 
pleading of the plaintiff, or by the plaintiff to a plea or other 
pleading of the defendant, being a denial of the legal sufficiency 
of the pleading, raises at once a question of law which it is al- 
ways the peculiar province of the court to determine without 
the aid of a jury. This question must be decided before fur- 
ther proceedings are had, and it is therefore said that the demur- 
rer always tenders an issue in law. Again, if the declaration or 
other pleading is sufficient on its face, and no demurrer is inter- 
posed, the pleadings, whether of the defendant or the plaintiff, 
stating matters of fact, must at length reach a point where the 
opposing party will simply traverse or deny what is alleged, and 
this traverse must always tender an issue, which is one of fact, 
and which the formal words of the traverse refer to a trial by 
jury, by concluding ‘to the country.’ * * * When the plead- 
ings are all in, and issues joined then by comparison of what is 
affirmed on each side and admitted or denied on the other, coun- 
sel may ascertain what points are agreed and what are contest- 
ed which must be established as true by the presentation of evi- 
dence. Each side may accordingly map out its case, collect its 
evidence, and prepare for trial. If the pleadings have perform- 
ed their function, they have narrowed the case to the exact 
points of dispute which the parties are to maintain and prove, 
the decision of which disposes of the case, and upon which the 
final conclusion of law depends. * * * It is the office of 

pleading, as preparatory to the trial: (1) To give fair notice 
to the other side of the facts relied on and intended to be prov- 
ed, and place them on record; (2) to separate the law from 
the facts, and to lay aside all extraneous, admitted, waived, and 
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granted matter, leaving the essential grounds of contention bare; 
(3) to apportion the propositions of claim and defense, and there- 
by determine the burden of proof as to the various issues, — i. e. 
what facts are essential to the cause of action, which the plaintiff 
must prove to make out his case, and what the defendant must 
prove to relieve himself from this prima facie cause of action.” 8 * 

Method of Trial of the Issues 

Issues of law are generally decided by the judge without a jury 
after argument by counsel for the respective parties; whereas 
the decision of an issue of fact in an action at common law is 
usually by trial before the judge and a jury which terminates 
upon verdict and judgment. 3 ® 

The Verdict 

A verdict is the formal decision or finding made by a jury up- 
on the matters or questions in trial and which are duly submitted 
to it, and such verdict is either “general” or “special.” “By a 
general verdict the jury report to the court in a general way that 
they have found a decision for the plaintiff or the defendant; and, 
if for the plaintiff, they assess the amount of damages sustained 
by him in consequence of the injury for which the action is 
brought. Tn a special verdict the jury state the naked facts of 
the case, as they find them to be proved, concluding conditionally 
that, if upon the whole matter the court should be of opinion that 
the plaintiff has cause of action, they then find for the p lain tiff; ff 
otherwise, then for the defendant. This leaves it to the court 
to apply the law to the facts. * * * In a general verdict the 
jury must apply the law under the instructions of the presiding 
judge. * * * It was entirely optional with the jury at com- 
mon law to find generally or specially, even in the face of a re- 
quest or demand for special findings on particular points by court 
or counsel. Under statutory provisions, however, special ques- 
tions, stating each point separately, may be framed and submit- 
ted by the court on request of counsel, which the jury must an- 
swer before their discharge, so that the true legal significance of 
ascertained facts may be declared by the court. It is thus pos- 
sible to see how the facts are determined, whether the law is 
properly applied, and how the special findings harmonize with the 
general conclusion.” 31 

29 Shipman, pp. 32, 33. si Shipman, pp. 45, 46. 

30 Trial procedure is outlined In the 
nest chapter* 
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The Judgment 

A judgment is the official decision of a court upon the respec- 
tive rights and claims of the parties to an action therein litigated 
and submitted to its determination, and may be either interlocu- 
tory or final. “Probably the best instances of interlocutory 
judgments are those entered by default in actions of assumpsit, 
covenant, trespass, case, and replevin, where the sole object of the 
action is the recovery of damages, by which at common law only 
the right to recover is determined, leaving the amount to be as- 
certained by writ of inquiry or other proceedings upon which a 
final judgment will be entered. There is one species of judg- 
ment, however, which establishes only the inadequacy of the de- 
fense interposed. This is the judgment for the plaintiff on a plea 
in abatement, which is a decision on a point independent of the 
merits of the case, and in form is always that the defendant an- 
swer over. The same form of judgment is also rendered in over- 
ruling a demurrer.” 3 * A final judgment, on the other hand, “is 
the award of relief provided by law for the redress of injuries or 
the enforcement of rights, as that the plaintiff do recover his 
damages, his debt, his possession, and the like, and the whole 
suit or action is merely the vehicle or means of pursuing and 
making application for this award. * * * The final judg- 
ment is the conclusion of law officially pronounced and declared 
by the court upon the facts found, after due deliberation and in- 
quiry, declaring that the plaintiff has either shown himself en- 
titled, or has not, to recover the redress he sues for.” 33 

Enforcement of Judgments; Execution 

A judgment is enforced by a writ of execution which is de- 
fined as “an authorization to an executive officer, issued from a 
court in which a final judgment has been rendered, for the pur- 
pose of carrying such judgment into force and effect. It is found- 
ed upon the judgment, must generally conform to it in every re- 
spect, and the plaintiff is always entitled to it to obtain a sat- 
isfaction of his claim, unless his right has been suspended by 
proceedings in the nature of an appeal or by his own agreement. 
* * * Theoretically a judgment is the end of the suit. But 
the mere judicial declaration of the right to redress, the award 
of relief, can produce no practical benefit or result, unless the 
defendant voluntarily submits and satisfies the plaintiff’s de- 
mand.” 34 A writ of execution is, therefore, the compulsory proc- 


32 Shipman, p. 49. 

33 Shipman, pp. 47, 48. 


34 Shipman, p. 39. 
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ess by which the final judgment may be carried out through exec- 
utive force. It is, in its nature, an executive remedy supplemen- 
tary of the judicial remedy and may consist: “(1) In putting 
the plaintiff in possession of his land or property by force, the 
actual restitution of the thing taken or detained; (2) in taking 
from the defendant what belongs to him and turning it over to 
the plaintiff, or selling it at public auction, transferring title 
against the owner’s will, and applying the proceeds to satisfy 
the judgment for money; (3) seizing the goods or land of the 
defendant, and holding them as security until the defendant con- 
forms to the judgment; (4) seizing the person of the debtor 
himself and imprisoning him until he pays the debt or performs 
the commands of the court.” 35 


EQUITY PROCEDURE 

106 . Equity procedure is that which obtains in suits in equity, as 
distinguished from actions at common law, code actions, 
and criminal proceedings. 


IN GENERAL 

The principal steps and pleadings of equity procedure include 
the following: (a) plaintiff’s bill of complaint; (b) the process; 
(c) defendant’s appearance; (d) the defenses and cross-bill; (e) 
plaintiff’s replication; (f) the decree; and, (g) the enforcement 
of the decree. These various steps and pleadings are outlined 
in the following paragraphs. 

(1) The BUI of Complaint 

Plaintiff’s bill of complaint, which is analogous in general to 
plaintiff’s declaration in an action at common law, is the initial 
pleading in equity and may consist of the following parts: (a) 
The caption, which is a statement of the court in which the case 
is filed, the term of the court, the names of the parties, and the 
character in which they sue and are sued, together with the num- 
ber of the case; (b) The address, which is the part in which the 
plaintiff addresses by name the particular court whose interposi- 
tion is desired; (c) The introduction, which is a statement of the 
names of the parties, their residences, the capacity in which they 
respectively sue and are sued, and generally whether they are 


35 Shipman, p, 50 
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sui juris or under disability; (d) The premises, or stating part, 
which consists of the statement of the plaintiff’s cause of action 
and is a recital of facts showing (1) a present existing title or in- 
terest in the plaintiff to the subject-matter of the controversy 
and a present right to sue in respect thereof, (2) an interest of 
defendant’s in the subject-matter and a liability to plaintiff in 
regard thereto, and, (3) a full but concise statement of the injury 
and of which equity will take cognizance; (e) The confederating 
part, which consists of a charge that the defendants, and divers 
other persons unknown but whose names when discovered it is 
prayed may be inserted in the bill, have combined and confed- 
erated together to defraud plaintiff of his rights; (f) The charg- 
ing part, which anticipates an expected defense and recites facts 
to show its futility; (g) The averment of jurisdiction, which is a 
statement of the pleader’s conclusion that he is without adequate 
remedy at law and can, therefore, have his injury redressed 
only in a court of equity; (h) The interrogating part, which con- 
sists of the interrogatories which the defendant may be requir- 
ed to answer; (i) The prayer for relief, which consists of a state- 
ment of the redress which plaintiff desires, including the specific 
relief to which the plaintiff thinks he is entitled, and the general 
relief which plaintiff would have if the court declines to grant 
the specific relief prayed for; and, (j) The prayer for process, 
which is a prayer that the process of the court may issue to com- 
pel the defendant to appear and answer the bill and to perform 
whatever decree the court may pronounce against him. 36 

(2) The process 

The process in equity by which the appearance of the defend- 
ant is obtained is called the writ of subpoena, and is defined as 
“a mandatory writ requiring the defendant to appear at a time 
therein named and answer the allegations of the bill of com- 
plaint.” 37 A “process” in equity, however, may be one of three 
kinds: (a) An original process, which is that issued upon the 
filing of the original bill to compel the defendant’s appearance in 
court; (b) A mesne process, which is that issued pending the 
suit for some collateral purpose, such as compelling the attend- 
ance of witnesses and the like; or, (c) The final process, which 
is that issued for the purpose of compelling obedience to the final 
decree of the court. 38 In regard to the original process, if the de- 

36 See Clephane on Equity Pleading 37 Clephane, § 117, p. 157. 
and Practice, (hereinafter cited "Cle- 

pliane”), §§ 33, 37-47, pp. 64, 67-35. 38 See Clepliane, §§ 125-12S, p. 167. 
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fendant fails to appear after being served therewith the plaintiff 
will be entitled to an order pro confesso against him. 38 


(3) The Defendant’s Appearance 

“Appearance,” is the act fay which a defendant in an equity 
suit, either in person or through his attorney, notifies the court 
that he has complied for all proper purposes with the subpoena 
requiring him to submit himself to such decrees as the court may 
render. Appearances are either general or special, a general 
appearance being one which is entered for the purpose of de- 
fending the case on the merits, whereas a special appearance is 
one for some special purpose only and which does not involve a 
contest on the merits. 


(4) The Defenses and the Cross-biU 

Similar to the procedure in actions at law, defenses in eq- 
uity may be either dilatory or peremptory, the former being 
those defenses which are not addressed to the merits of the cause 
but which show some reason why the particular suit thereon 
should not be maintained either at any time or until after the 
happening of some future event, 40 whereas the peremptory de- 
fenses are those which are addressed to the merits of the alleged 
cause and which show some reason why such cause of action does 
not exist. 


39 An order pro confesso is, “an in- 
terlocutory decree which settles no 
substantive rights of the parties, but 
which merely forms the basis for a 
final decree at a later stage of the 
case if the order pro confesso shall 
not have meanwhile been set aside* 
Not only is it the right of the plain- 
tiff to take such an order, but he 
should do so if he desires a final de- 
cree in the ease. To support such an 
order there must have been service 
of process regularly made upon the 
defendant against whom the decree 
is taken.” Clephane, pp* 332, 333* 

40 dilatory defenses may be classi- 
fied under: (a) Objections to the ju- 
risdiction* (b) Objections to the pres- 
ent determination of the controversy, 

Smith ElXaw 2d— 2$ 


(c) Objections to the person of the 
plaintiff or defendant, as, for instance: 
(X) That the plaintiff is an alien en- 
emy, (2) That the plaintiff is an in- 
fant* (3) That the plaintiff is non 
compos mentis* (4) That the plaintiff 
is a fictitious person, (5) Misnomer of 
parties plaintiff or defendant. (6) 
That either plaintiff or defendant does 
not sustain the representative charac- 
ter specified in the bill, (d) Objec- 
tions to the form of the proceeding, as, 
for instance: (1) Misjoinder of par- 
ties plaintiff or defendant* (2) Non- 
joinder of parties plaintiff or defend- 
ant* (3) Multifariousness* (4) That 
the plaintiff has misconceived his form 
of action, (e) Objections that another 
suit is pending between the same par- 
ties,” Clephane, pp. 175, 170* 
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Same; Defendant’s Pleadings 

The defendant’s pleading may be (a) a disclaimer; (b) a de- 
murrer; (c) a plea; (d) an answer; or, (e) a cross-bill. These 
various pleadings are defined as follows: “(a) A disclaimer 
is a written renunciation filed in the cause by the defendant, re- 
nouncing all right, title, and interest, in and to the subject-matter 
of the suit, (b) A demurrer is a written challenge by the de- 
fendant of the sufficiency of the bill of complaint, or of the part 
to which it is directed, either in matter of form or of substance, 
(c) A plea is a pleading reciting a single defense which, if true, is 
sufficient to delay or defeat the plaintiff’s bill or the particular 
part thereof to which it is directed, (d) An answer is a written 
statement filed by the defendant embodying the facts of his de- 
fense and giving the discovery called for by the plaintiff as to so 
much of the bill as it professes to answer, (e) A cross-bill is one 
brought by the defendant against the plaintiff or other defend- 
ants in the same suit, or both, either to obtain discovery of facts 
in aid of the defense to the original bill, or to obtain full relief 
in favor of the party bringing it against some of the other parties 
to the suit,” 41 

As a rule any dilatory defenses which appear on the face of the 
bill may be interposed by demurrer; or, if they do not so appear, 
with the exception of objections to the present determination of 
the controversy, they may be the subject of a plea or answer; or 
they may be set up by a combination of two or more of these 
pleadings. The peremptory defenses may also be interposed by 
the pleadings mentioned and by disclaimer and cross-bill. If 
more than one defense or pleading is used to oppose the same 
bill, however, each defense must clearly refer to and oppose a 
separate and distinct part of the bill. 43 

(5) Plaintiffs Replication 

The replication is a formal written pleading made by the plain- 
tiff in reply to the defendant’s plea or answer, its object being to 
accomplish a joinder of issue upon the facts alleged by the defend- 
ant. It admits the legal sufficiency of defendant’s pleading and 
closes the pleadings. A replication cannot state new matter in 
avoidance. 43 

41 Clephane, §§ 143-147, p. 181. *3 Clepliane, §§ 252-254, p. 327. 

43 See Clepliane, $ 142, p. 176. 
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(6) The Decree 

Decrees may be either interlocutory or final, an interlocutory 
decree being one passed for the purpose of determi ning some mat- 
ter of fact or law preparatory to a final' decree, whereas a final 
decree is one which disposes of the merits of the case as among 
the parties affected thereby. It is the conclusion of the court, 
formally recorded after the hearing and submission of the cause, 44 

(7) Enforcement of Decrees 

Decrees of courts of equity may be enforced in the following 
ways: (a) by process against a disobedient party for contempt 
of court; (b) by writ of sequestration; (c) by writ of assistance; 
and, (d) by writ of execution, in some jurisdictions. A writ of 
sequestration is “a process or commission, directed either to the 
proper officer of the court, or to certain persons nominated by 
the plaintiff and accepted by the court, commanding him or them 
to enter upon and take possession of the property of the defend- 
ant, receive the rents and profits thereof, and pay or dispose of 
the same as the court shall direct, until the party in contempt 
shall comply with the decree.” 46 A writ of assistance, on the 
other hand, is employed whenever an injunction to obtain pos- 
session of property has been issued or a receiver or sequestrators 
or other persons appointed by the court to take possession, or 
any party to the suit is entitled to such possession under the de- 
cree. In such situations a writ of assistance may be issued to 
compel the transfer of the possession of such property to the per- 
son or persons entitled to it. The writ of assistance is also used 
to put in possession a purchaser at a sale held under a decree such 
as a foreclosure decree. 

CODE PROCEDURE 

107. Code procedure is that which obtains for civil actions in ju- 
risdictions which have adopted statutory systems of proce- 
dure and pleading in supersession or modification of the 
common-law and equity systems. 

In General 

Because of the complexity of common-law and equity proced- 
ures and the confusion which existed because of the two systems, 
movements for reform arose in both England and the United 

44 See Clephane, §§ 302, 304, 305, pp. 

377, 378. 


4S Clephane, pp. 39S, 399. 
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States. “The reform movement in England, headed by Bentham 
S followers, had its flirt effect in tire 
[framed by the judges in pursuance of the Statute s of 3 & 1 Wrn^ 
IV, c. 24], which among other thmgs required the defendant to 
S tether in setting forth his defenses than formerly. This was 
followedby the Common-Law and Equity Procedure Acte of 
1852 and following years, and ultimately by the Supreme o 
of Judicature Act of 1873. Under the latter act, now mforre 
as amended in England, the high courts are muted in one, and 
equity and law are combined in a single system whic 
similarity to code pleading. The development of procedural 
rules is largely in the hands of the judges under their rule-mak- 
ing power.” 48 m the United States, on the other hand, the 
movement for pleading reform resulted m the adoption of the 
New York Code of 1848, the model and forerunner of all ^prac- 
tice codes in states which have adopted code pleading. y 
act a single combined system of law and eqmty admimstered 
through the form of the one civil action was substituted for _ 
two separate law and equity systems previously existing, andthe 
forms of action at law and the separate suit in equity were abol- 
ished. It was further provided that the pleadings should state 
the facts, and the forming of the issue was less stressed. In ad- 
dition to the fusion of law and equity and the substitution of fact 
pleading for issue pleading, the code adopted for all actions vari- 
ous equity principles.” 47 

The Code Summons and Course of Proceedings 

An action in a court of justice must be initiated by some form 
of notice to the party or parties against whom relief is sought. a 
requisite met at common law by the original writ and writ of 
summons, and in equity by the writ of subpoena. Under the 
codes this notice is ordinarily a simple written summons si^ied 
by the plaintiff or his attorney, which directs the defendant to 


46 Clark on Code Pleading, 1 6, p. 14. 

47 Clark on Code Pleading, § 7, P- 
17. The fusion of law and equity in 
the United States, and particularly the 
fusion of the federal systems, is also 
discussed in § 29, supra. 

Within twenty-five years from the 
adoption of the New York Code of 
1848, a system of code procedure and 
pleading had heen adopted in twenty- 


four of the states, and such a system 
now obtains in most of them. “The 
non-code states and common-law 
states may be classified as quasi code 
states and common-law states and 
show a varying degree of approxima- 
tion to the code practice. All, how- 
ever, have departed somewhat from 
the common-law system.” Clark on 
Code Pleading, | 8, p. 19. 
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appear before a specified court at a specified time to answer the 
plaintiff’s complaint, or else suffer judgment by default. “After 
the defendant is summoned, the plaintiff states his case in his 
complaint, the first formal pleading of the case. The defendant 
may raise an issue of law as to the sufficiency of the complaint 
by filing a demurrer, or in some states, a motion. If the com- 
plaint is sufficient, he must file his answer, unless he is willing to 
suffer default. In his answer he admits or denies the plaintiff’s 
allegations and adds new matter of defense if he has any. With 
the plaintiff’s reply the pleadings are closed in most jurisdic- 
tions.” 48 Then follows the actual trial with the production of 
the parties’ evidence, the arguments of counsel, the verdict, and 
the judgment 

The Code Complaint 

The first pleading on the part of the plaintiff under the code 
system is the complaint, and is analogous to the declaration at 
common law and the bill of complaint in equity. “It must con- 
tain: (1) a formal introductory part or caption specifying the 
names of the parties and the court, (2) a statement of the facts 
constituting the plaintiff’s cause of action, and (3) a demand for 
the judgment to which he supposes himself entitled.” 4 * 

The Code Demurrer 

After the plaintiff has stated his case it is incumbent on the de- 
fendant to meet the issues raised against him and this he may do 
by objecting to the form or legal substance of the plaintiff’s cause 
as set out in the complaint, or by defending through denial or 
plea of new matter. The latter course involves the filing of an 
answer; the former, the employment of some device by which an 
objection to the complaint may be made. Demurrers and mo- 
tions constitute such devices. Thus, “under the code the dilatory 
plea as a separate pleading is abolished in all but a few states; 
its place being taken by the demurrer, or, where affirmative al- 
legations are necessary, by the answer in abatement. * * * 

The codes specify the grounds of demurrer to the complaint, usu- 
ally six, but occasionally more in number. These include ques- 
tions of jurisdiction, capacity, another action pending, defect of 
parties, improper joinder of causes of action, and failure to state 
facts sufficient to constitute a cause of action. Grounds of de- 
murrer to the answer or reply, of like general nature, are also 

4s Clark on Code Pleading, § 14, p, ^ Clark on Code Pleading, g 35, p. 

42, 13S. 
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specified. * * * Judgment is not rendered directly upon the 

demurrer, but after the decision thereon the party against whom 
it is rendered is allowed to replead, and judgment is only render- 
ed on his failure to do so. The more usual rule does not permit 
of an appeal directly from the ruling on the demurrer, and upon 
repleading issue is taken only upon the new pleadings. There- 
after the former pleading is substantially eliminated from the 
case and is not the subject of appeal. Where final judgment is 
rendered after demurrer overruled or sustained, such judgment 
is res judicata upon the facts alleged and, by the better rule, 
upon the whole matter which is the subject of the dispute be- 
tween the parties. [However], the tendency of modern plead- 
ing reform is to abolish the demurrer, as calling for narrow dis- 
tinctions from the motion, as requiring an extra and generally 
inconclusive proceeding in advance of trial, and as lacking flexi- 
bility, due to the precedents governing it and the limited deci- 
sions available upon it.” 50 

Motions Under the Codes 

The modem tendency is to substitute motions for demurrers. 
“Any application for an order of the court is a motion. Motions 
may thus raise defects of pleading or of parties, or may ask for 
a summary disposition of the case or a pleading, or may concern 
many incidental matters during and after the trial of a case. The 
motion to make a pleading more definite and certain is the usual 
remedy where a pleading is indefinite and uncertain. Motions to 
elect and to separate are used where a pleader has failed to sepa- 
rate causes of action or defenses. Motions to expunge or strike 
are used either to strike from the files entire pleadings which 
are improper or to expunge from a pleading parts thereof which 
are immaterial or otherwise improper. Motions for judgment on 
the pleadings are available where, after the pleadings are closed, 
only issues of law are presented by them. In practice, as to sev- 
eral of these forms of motions it is difficult to determine wheth- 
er a motion or a demurrer should be used. This difficulty con- 
stitutes one of the arguments for abolition of the demurrer.” 51 

The Code Answer 

The defendant’s answer under the codes is the pleading by 
which he may allege any new matter constituting a defense or 
counterclaim, or deny the allegations contained in the com- 

50 Clark on Code Pleading, £§ 77, 78, 51 Clark on Code Pleading, § 86, p. 

83, 85, pp. 341, 344, 365, 371. 374. 
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plaint. Such denials are either general or specific, the most direct 
form of a general denial being a denial of each and every allega- 
tion of the complaint; and although general denials are not al- 
lowed in a few of the code jurisdictions, the more usual rule is to 
permit them. 53 Specific denials, on the other hand, are denials of 
specific allegations of the complaint. 

Same; Answer in Abatement 

In almost all of the code states pleas in abatement or to the ju- 
risdiction are not permitted as separate pleadings and the ob- 
jections stated in such pleas under the common-law practice must 
be stated as a separate defense in the answer. The decision on 
such a defense will be only in abatement, not in bar of the suit. 
“Objections which may be stated in such answers are those ob- 
jections given in the codes as grounds of demurrer, where such 
objections do not appear on the face of the complaint. They in- 
volve such matter as jurisdiction, capacity of the parties, joinder 
of parties and of causes, and the pendency of another action.” 53 

Same; Equitable Defense 

The term “equitable defense” is applied to matter such as 
fraud and mistake leading to reformation or cancellation of a 
written instrument. Matter defensive in its nature but which 
under the former procedure could only be relied on by an affirm- 
ative bill in equity. “Under the codes it may be pleaded by the 
defendant in his answer, but there is doubt whether it should be 
pleaded as a defense or a counterclaim.” 54 


Same; Counterclaim 

The set-off of mutual debts between a plaintiff and a defend- 
ant was first allowed in actions at law by a statute enacted in 
1705, 55 which permitted such set-offs in actions brought by in- 
solvents; and mutual debts generally were allowed to be set off 
by a statute enacted in 1729. 56 Recoupment, however, based up- 
on facts arising out of the transaction sued upon and reducing 
the plaintiff’s recovery, was recognized without the aid of stat- 
utes but it was essential that the claims of both plaintiff and de- 
fendant involve the same “subject-matter,” or arise out of the 


53 See Clark on Code Pleading, §§ 89, 
90, pp. 383^02* 

53 Clark on Code Pleading, § 93, p* 
410* 


54 Clark on Code Pleading, § 96, p. 
427* 

55 4 Anne, c* 17, § 11. 

56 Geo* H, e* 22, § 1& 
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“same transaction,” and that they be susceptible of adjustment in 
the same action. In equity, set-off was allowed where circum- 
stances such as the insolvency or fraud of one of the parties or 
the existence of mutual credits, made it equitable to do so . 57 

Under the codes the results achieved by recoupment and set- 
off are obtainable by provisions which permit the defendant to 
file counterclaims in his answer. Such a counterclaim must gen- 
erally be one either arising out of the contract or transaction 
sued upon or connected with the subject of the action; or, in an 
action arising upon contract, any other cause arising also upon 
contract and existing at the commencement of the action . 88 

The Code Reply 

The common-law system of pleading contemplated successive 
pleadings in alternation by each party until an issue was reach- 
ed upon which one party assumed the affirmative and the other 
party the negative, but under the codes the purpose of the plead- 
ings is not so much to obtain a narrow issue as to have each par- 
ty’s view of the facts on record as concisely and as quickly as pos- 
sible. Consequently, under the codes the pleadings are definitely 
limited in number although a single issue may not be thus se- 
cured. 

Except for objections to the sufficiency in law of the plaintiff’s 
reply which may be made by demurrer of the defendant, or for 
objections to the form of the reply which may be made by mo- 
tion, in nearly all of the code states the pleadings must stop with 
the reply. The statutory provisions regulatory of replies vary, 
and “by some codes a reply is provided only as an answer to a 
counterclaim; by others a reply may also be required to new 
matter, by order of the court on motion of the defendant; and 
by others and a more numerous class a reply must be made to 
any new matter in the answer or else it stands admitted .” 88 A 


ST See Clark on Code Pleading, pp. 
436-438. 

53 as a rule! a counterclaim must be 
one in favor of the defendant plead- 
ing it and against the plaintiff ; and 
the defendant, under most codes, may 
not cause new parties to he brought in 
so that he may use a counterclaim 
against the plaintiff and others. How- 
ever, a few codes expressly provide 
for counterclaims against either the 


plaintiff or another defendant, and 
some codes provide for relief against 
co-defendants or new parties by cross- 
complaint, hut “such cross-complaint 
must arise out of the facts relied upon 
in the original complaint and its use 
is within the sound discretion of the 
court * * Clark on Code Pleading, § 
103, p. 470. 

59 Clark on Code Pleading, § 105, p, 
479. 
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reply or “answer” to a counterclaim, however, is necessary un- 
der all codes . 60 


The “ One Form of Action ” Under the Codes 

The fundamental reform of code procedure and pleading was 
the substitution of the “one form of action” for the various forms 
of action at law and for the suit in equity. “This substituted 
for the two separate courts of law and equity a single court with 
a ‘blended’ system of law and equity and without the ancient sub- 
divisions of the writ system of the common law .” 61 

At common law the number and extent of grievances for which 
the plaintiff might seek redress in a single suit were arbitrarily 
limited by the forms of action, whereas in equity principles of 
trial convenience alone applied. Hence, “the code adopted the 
equity rule in substance, but attempted to give it precision by 
the concept of ‘cause of action,’ denoting a single occasion for 
judicial relief. Various more or less conflicting views of the 
nature of a single cause of action are expressed by courts and 
authors. The most convenient one is to consider a cause of ac- 
tion as an aggregate of operative facts giving rise to a right or 
rights termed ‘right’ or ‘rights of action’ which will be enforced 
by the courts. The number and extent of operative facts in- 
cluded within a single cause of action are to be determined prag- 
matically, mainly by considerations of practical trial convenience. 
There is no absolute or arbitrary test .” 68 

Special Proceedings 

Under the codes the term “action,” when applied to civil judi- 
cial proceedings, denotes an ordinary suit brought by one party 
against another for the enforcement of a right. Every other 
proceeding brought by a person for the enforcement of a right 
is a “special proceeding.” “The more important special proceed- 
ings include mandamus, prohibition, certiorari, habeas corpus, 
quo warranto, scire facias, replevin, divorce and the various ap- 
peals from special courts and tribunals, such as appeals from 
probate, from workmen’s compensation and public utilities com- 
missions, and from municipal assessment boards. While the 
rules of pleading do not apply in extenso to special proceedings, 
usually such rules are applied by analogy as far as conveniently 
possible .” 63 

60 Clark on Code Pleading, p. 484. «* Clark on Code Pleading, § 19, p. 

61 Clark on Code Pleading, § 15, p. 75. 

Um Clark on Code Pleading, § 20, p, 
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CRIMINAL PROCEDURE 

108, Criminal procedure is that which obtains in proceedings and 
prosecutions against persons suspected and accused of 
crime. 

IN GENERAL 

The principal steps and pleadings of criminal procedure in- 
clude the following: (a) the arrest; (b) the preliminary exami- 
nation; (e) bail and commitment; (d) the modes of accusation; 
(e) the motion to quash; (f) the arraignment and pleas of the 
accused; (g) the trial and verdict; and, (h) the judgment and 
sentence. These various steps and pleadings are outlined in 
the following paragraphs. 

(1) The Arrest 

An arrest is defined as “the taking of a person into custody." 64 
In proper cases at common law and by statute an arrest may be 
made by a public officer or a private person acting without a war- 
rant; in other cases, an arrest to be valid must be made under 
the authority of a warrant. A warrant is defined as “a writ or 
precept, issued by an authorized magistrate, addressed to a prop- 
er officer or person, requiring him to arrest the body of an of- 
fender, or suspected offender, therein named, and bring him be- 
fore a proper magistrate, to be dealt with according to law." 65 
To authorize the issuance of a warrant before indictment “there 
must be made before the proper magistrate a proper complaint, 
on oath or affirmation, showing that a crime has been commit- 
ted, and that there is probable cause to suspect the accused. Aft- 
er indictment, the usual practice is to issue a bench warrant.” 66 

(2) The Preliminary Examination 

The preliminary examination is the initial hearing to which an 
arrested person is entitled. Thus, “both at common law, and 
very generally by statutes in the different states, a person ar- 
rested on a charge of crime is entitled to a preliminary examina- 
tion before a proper magistrate, without unnecessary delay, to 
determine whether a crime has in fact been committed, and, if 
so, whether there is probable cause to suspect that he is guilty 

64 Clark's Criminal Procedure, 2d Clark, § 5, p. 27* 
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of its commission. Without such an examination as soon as the 
circumstances will permit, the detention of the accused will be un- 
lawful.” 67 

(3) Bail and Commitment 

Bail is defined as the security given by a person charged with 
a crime for his appearance for further examination, or for trial, 
whereupon he is suffered to go at large. 68 A person accused of 
crime may, on adjournment of his preliminary examination, “be 
admitted to bail to secure his appearance for further examina- 
tion, and not for trial. * * * At common law any magis- 
trate, judge, or court having jurisdiction to try and punish for 
a crime, has, as incident to such jurisdiction, the power to admit 
to bail in cases where the offense is bailable. Jurisdiction to ad- 
mit to bail is now very generally regulated by statute. It may 
be exercised by the magistrate before or at the preliminary ex- 
amination, and provision is also made for application to the high- 
er courts or judges, including the judges of the supreme court. 
The question must be determined in each state by reference to 
the statute.” 69 

At common law “it was within the discretion of the magistrate, 
judge, or court having jurisdiction and power to allow or deny 
bail in all cases. It could be allowed whenever it was deemed 
sufficient to insure the appearance of the accused, but not oth- 
erwise, and was therefore always allowed in cases of misdemean- 
or, less frequently in cases of felony, and almost always denied 
in cases of felony punishable by death. It is now generally de- 
clared by the constitutions of the different states, or provided by 
statute, that the accused shall have an absolute right to give bail 
in all cases except where the punishment may be death, and even 
in those cases except where the proof is evident or the presump- 
tion great.” 70 If the offense is not bailable, or if bail is refused 
or not given, the accused is committed to jail to await his trial. 
To authorize the detention of the accused after he is committed, 
a mittimus or warrant to the jailer is necessary. 71 

(4) The Modes of Accusation 

The prosecution of a person charged with crime may he ei- 
ther: “(a) Upon an indictment or presentment upon oath by 

6V 01 art, § 35, p. 87. ™ Clark, §§ 37, 38, p. 102. 

63 See Clark, § 36, p. 99. 71 g^ Clark, p, I1& 
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a grand jury, (b) Upon a coroner’s inquisition in cases of homi- 
cide. (c) Upon an information preferred by the proper prose- 
cuting officer without the intervention of a grand jury, (d) 
Upon a complaint or information made under oath by a private 
person .” 73 

(5) The Motion to Quash 

The motion to quash is a device available to the defendant for 
the purpose of attacking the indictment. And a motion to quash 
the indictment will lie if it is insufficient as a matter of law “be- 
cause of any defect apparent on the face of it or of the record, 
or if counts are joined in it which, by law, ought not to be joined; 
and in the latter case the court may, in its discretion, quash one 
or more counts. In some states the motion will lie for defects 
not apparent on the face of the record. The motion may be made 
at any time before verdict, unless it is otherwise provided by stat- 
ute. All motions to quash are, at common law, addressed to the 
discretion of the court; and it may, if it thinks proper, leave the 
defendant to his remedy by demurrer, motion in arrest of judg- 
ment, or writ of error .” 73 

(6) The Arraignment and Fleas of the Accused 

Generally, there can be no valid trial until the accused or de- 
fendant is arraigned and pleads to the indictment, but in some 
states a formal arraignment may be expressly or impliedly waiv- 
ed. “In the arraignment the defendant must be called to the 
bar of the court, the indictment must be distinctly read to him, 
and he must be asked whether he pleads guilty or not guilty. 
If he stands mute, and obstinately refuses to answer, a plea of 
not guilty is entered for him by the court .” 74 There are, how- 
ever, various objections which the defendant may raise before an- 
swering to the merits and which, as a rule, he must raise before 
then if he raises them at all. As has been indicated, he may move 
to quash the indictment, but objection may be made in this way 
at any time before verdict. In addition to the motion to quash, 
the defendant may make any one of the following pleas: (a) 
If the court has no jurisdiction, he may raise the question by a 
plea to the jurisdiction, (b) If there is any defect, whether ap- 
parent on the face of the indictment or record, or founded upon 
some matter of fact extrinsic of the record, which renders the 
particular indictment insufficient, he may take advantage of it by 

TO Claris:, £ 46, p. 122. « Clark, § 128, p. 42J. 
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a plea in abatement, and, if the plea is sustained, the indictment 
will be abated or quashed, (c) If, admitting every fact properly 
alleged in the indictment to be true it appears on the face of 
the indictment and record that as a matter of law the defendant 
cannot be required to answer because the indictment fails to 
charge any offense, or is otherwise insufficient, or there is want 
of jurisdiction, the defendant may demur, (d) If, without en- 
tering into the merits of the charge and independently of any 
question of guilt or innocence, there is some extrinsic fact which 
prevents any prosecution at all for the offense charged, and does 
not go merely to the sufficiency of the indictment as where the 
defendant has already been acquitted or convicted of the same 
offense, or has been pardoned, he may specially plead this matter 
in bar of the indictment which plea is designated as a special 
plea in bar. “After this comes the plea of not guilty, which is a 
plea to the merits and forms the general issue .” 76 


(7) The Trial and Verdict 

By pleading not guilty the defendant denies every fact and cir- 
cumstance necessary to make him guilty of the crime charged, 
produces or joins the issue, and is thereafter entitled to a speedy 
trial . 76 Some of the more important rules or precepts applicable 
to such a trial are as follows: (a) Ordinarily the trial must 
take place in the county in which the offense was committed 
and the indictment presented, but either at common law or by 
statute, if the defendant cannot have a fair and impartial trial in 
such county, the case may be taken to an adjoining county. This 
is called a change of venue . 77 (b) As a rule, the trial must be 
public, but this does not prevent the judge from excluding, in a 
proper case for the protection of the public morals, young per- 
sons and persons present merely from idle curiosity . 78 (c) The 
defendant must be personally present during the entire proceed- 
ing, from arraignment to sentence; and, generally, he cannot 
waive this privilege in cases of felony or in cases of misdemean- 


75 Clark, p. 426. 

Concerning criminal prosecutions. 
Amendment 6 of the Federal Consti- 
tution U.S,O.A. provides: “In all 
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or involving corporal punishment (in some states) , but, by the 
weight of authority, he may waive this privilege in cases of mis- 
demeanor.'' 9 (d) The judge must be present during the whole 
trial. 80 (e) In all criminal prosecutions the defendant is enti- 
tled to a trial by jury and in some states he cannot waive this 
right in any case where such a trial was by jury at common law, 
but in other states he may waive the right in prosecutions for a 
misdemeanor and in others he may also waive it in cases of fel- 
ony. 81 

After the evidence has been submitted, counsel for the state 
and defendant have presented their arguments, and the judge has 
given his instructions, the jury deliberates and its verdict is ren- 
dered. The verdict is the formal decision by the jury that the 
defendant is guilty or not guilty and is either: “(a) General; 
that is, a finding of guilty or not guilty on the whole charge, and 
both on the law and the facts, (b) Special; that is, where the 
jury find the facts only, and leave the law to be applied by the 
court, (c) Partial; that is, where the jury find the defendant 
guilty of part of the charge only.” 83 

(8) The Judgment and Sentence 
If the jury returns a verdict of not guilty, thereby acquitting 
the defendant, the proceedings are terminated and the verdict 
can thereafter be pleaded in bar to any subsequent prosecution 
against the defendant for the same offense. However, if the jury 
returns a verdict of guilty it is the duty of the judge to render 
judgment and pronounce sentence thereon within the limits fixed 
by law. 83 Sentence having been imposed the convicted is turned 
over to the proper officers for its execution and enforcement. 


T9 see Clark, § 148, p. 492. 

SO See Clark, § 153, p. 502. 

si See Clark, § 158, p. 507. 

82 Clark, § 184, p. 562. 
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IN GENERAL 

109. A trial is the examination before a competent tribunal, accord- 
ing to the law of the land, of the facts or law put in issue 
in a cause, for the purpose of determining such issue. 1 

ANGLO-SAXON MODES OF TRIAL 

(1) Trial by Oath— Wager of Law 
The accustomed Anglo-Saxon modes of trial were variations 
of two, oaths and ordeals, and judgment in the communal courts 
consisted merely in awarding to a party or condemning him to 
the mode of trial to be pursued* The trial itself was not a ration- 
al investigation of the f acts involved but rather an appeal to the 
supernatural, the theory being that God would intervene with 
a miracle to show the right. “In disputes about property and 
contract, the party to whom the trial or test had been awarded by 
the judgment of the freemen could in most cases settle the mat- 
ter by his oath, not by way of testifying to the facts, but by re- 
peating a set form of words setting out his whole d£im or de- 
fense* Usually the oath of a defendant had to be supported by 
the oaths of some designated number of freemen from his hun- 
dred, who 'with united hand and voice 1 sworn together as 'oath- 
helpers’ that his oath was 'clean and without falsehood.' The ef- 
ficacy of these oaths lay, not in the substance of what was said, 
but the oath itself, the solemn assertion 'before God and his 
saints,’ provoking the wrath of Heaven if the oath were false* 
If any slip was made in pronouncing the proper words, or if a 
sufficient number of helpers was not present, the oath 'burst’; 
it was regarded as the judgment of God, and the party lost his 
case and was punished for his false claim or defense*”® Such 
modes of trial continued to be used for centuries after the Nor- 
man Conquest, trial with oath-helpers then being called “com- 
purgation” or “wager of law/* 

i Black’s Law Dictionary 3d* Ed*, p. * Bowman on Elementary Law, Fart 
1754, citing Marsch v. Southern New I, p. 143* 
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or involving corporal punishment (in some states) , but, by the 
weight of authority, he may waive this privilege in cases of mis- 
demeanor . 79 (d) The judge must be present during the whole 
trial . 80 (e) In all criminal prosecutions the defendant is enti- 
tled to a trial by jury and in some states he cannot waive this 
right in any case where such a trial was by jury at common law, 
but in other states he may waive the right in prosecutions for a 
misdemeanor and in others he may also waive it in cases of fel- 
ony . 81 

After the evidence has been submitted, counsel for the state 
and defendant have presented their arguments, and the judge has 
given his instructions, the jury deliberates and its verdict is ren- 
dered. The verdict is the formal decision by the jury that the 
defendant is guilty or not guilty and is either: “(a) General; 
that is, a finding of guilty or not guilty on the whole charge, and 
both on the law and the facts, (b) Special; that is, where the 
jury find the facts only, and leave the law to be applied by the 
court, (c) Partial; that is, where the jury find the defendant 
guilty of part of the charge only.” 83 

(8) The Judgment and Sentence 

If the juiy returns a verdict of not guilty, thereby acquitting 
the defendant, the proceedings are terminated and the verdict 
can thereafter be pleaded in bar to any subsequent prosecution 
against the defendant for the same offense. However, if the jury 
returns a verdict of guilty it is the duty of the judge to render 
judgment and pronounce sentence thereon within the limits fixed 
by law . 83 Sentence having been imposed the convicted is turned 
over to the proper officers for its execution and enforcement. 
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109. A trial is the examination before a competent tribunal, accord- 
ing to the law of the land, of the facts or law put in issue 
In a cause, for the purpose of determining such issue. 1 

ANGLO-SAXON MODES OF TRIAL 

(1) Trial by Oath — Wager of Law 
The accustomed Anglo-Saxon modes of trial were variations 
of two, oaths and ordeals, and judgment in the communal courts 
consisted merely in awarding to a party or condemning him to 
the mode of trial to be pursued. The trial Itself was not a ration- 
al investigation of the facte involved but rather an appeal to the 
supernatural, the theory being that God would intervene with 
a miracle to show the right. “In disputes about property and 
contract, the party to whom the trial or test had been awarded by 
the judgment of the freemen could in most cases settle the mat- 
ter by his oath, not by way of testifying to the facts, but by re- 
peating a set form of words setting out his whole ci&im or de- 
fense. Usually the oath of a defendant had to be supported by 
the oaths of some designated number of freemen from his hun- 
dred, who ‘with united hand and voice’ sworn together as ‘oath- 
helpers’ that his oath was ‘clean and without falsehood/ The ef- 
ficacy of these oaths lay, not in the substance of what was said, 
but the oath itself, the solemn assertion ‘before God and his 
saints/ provoking the wrath of Heaven if the oath were false. 
If any slip was made in pronouncing the proper words, or if a 
sufficient number of helpers was not present, the oath ‘burst*; 
it was regarded as the judgment of God, and the party lost his 
case and was punished for his false claim or defense /’ 2 Such 
modes of trial continued to be used for centuries after the Nor- 
man Conquest, trial with oath-helpers then being called “com- 
purgation” or “wager of law.” 
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(%) Trial by OrdecH 

The Anglo-Saxon mode of trying persons accused of crime 
was by ordeal. Thus, “in criminal accusations a man of good 
repute could usually clear himself by the oaths of himself and his 
oath-helpers; but if the circumstances pointed strongly to his 
guilt, or if the previous character of the accused, was bad by com- 
mon report, he was sent to some form of ordeal. In the more 
common ordeals, the person to whom the test had been adjudged 
was bound and cast into a pool or stream of water or was made 
to walk blindfold among red-hot plowshares, or to carry red- 
hot iron, or to plunge his arm into boiling water. If the pool or 
stream 'refused to receive’ him, i. e., if he floated, or if he was 
seriously burned or scalded, it was believed that God had ad- 
judged him guilty. These ordeals were no doubt survivals from 
ancient heathen appeals to the god of fire or water, as the case 
might be. The Church at first objected to them, then provided 
impressive prayers and ceremonials to accompany them, and 
finally, but not until long after the Norman Conquest, forbade 
the clergy to participate in them.” 3 

(3) Trial by Battle 

Trial by battle or judicial combat was a form of ordeal used 
by most of the Germanic tribes and consisted of a duel fought 
under the supervision of the court. However, “it was not mere- 
ly an appeal to physical force, but was based on the belief that 
God would give the victory to the right. As a Norman importa- 
tion it took its place after the Conquest along with the Anglo- 
Saxon modes of trial in both the feudal and the royal courts. 
Though hated by most of the English, it was much used in crimi- 
nal accusations and in litigation over land, and had lasting con- 
sequences in the formulation of criminal law and the law of prop- 
erty.’’ 4 

Development of Trial by Jury 

In the thirteenth century, the common-law courts began to 
develop what has become trial by jury from the inquest or recog- 
nition used in the possessory assizes. The group of neighbors 
that constituted the members of the petty assize, summoned for 
the purpose of answering the single question put in the original 
writ, were gradually permitted, (if the parties so agreed) , to de- 
cide the issue raised by the pleadings, or a second group of neigh- 
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bors was called for such purpose and displaced the first group. 
Thus, the jury trial originated from the possessory assizes, where 
it was an optional mode of trial invoked by agreement of the 
parties, and as it began to spread to other actions the older modes 
of trial declined and ordeals were forbidden by Henry HI in 1219, 
following the example of the Church. In all the newer actions, 
such as the writs of entry, trespass, case, trover, assumpsit, and 
ejectment the judges permitted trial by jury only. However, 
“the archaic trials (other than ordeals) could still be demanded 
as a right in all the actions to which they had anciently pertained. 
By the sixteenth century they were almost unheard of in prac- 
tice, but the right to demand them gave defendants a ready 
means of defeating meritorious claims or forcing a compromise. 
* * * The judges could not or did not abolish them outright; 
instead by many ingenious turns and quibbles they permitted the 
newer actions, in which they did not apply, to be perverted to do 
the work of the actions in which they could be demanded. This 
indirect method of solving the difficulty provided a certain mod- 
ernization of the law; but many distortions of principle in our law 
today, and a host of the fictions, originated in this manner 'as 
subterfuges for evading these irrational and long outgrown modes 
of trial, and have no other basis or explanation. Parliament, 
strangely enough, did not abolish wager of law until 1819, or 
wager of battle until 1833.” 5 

In prosecutions for crime trial by jury depended, theoretically 
at least, upon the consent of the accused. “His strict right was 
to prove his innocence in one of the ancient ways, and of this 
he could not be deprived without his consent. But battle did not 
lie when the crown was the accuser, wager of law did not apply 
to the graver offenses, and ordeals had been abolished. The re- 
markable result was that an accused person who refused jury 
trial could not be tried at all. The expedient adopted by the 
judges to meet this dilemma was the peine forte et dure (torture 
strong and hard) — the prisoner was stretched out naked on the 
floor of the dungeon and weights were heaped upon him until 
he either consented or was crushed to death. Only after more 
than five hundred years of this barbarity was the modern solu- 
tion reached, to put him on trial before a jury whether he con- 
sented or not.” 6 

Like the petty assize, the jury was at first a body of neighbors 
called in to answer questions from their own knowledge; they 
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were both witnesses and triers of fact. But very gradually, at the 
hands of the king’s judges, “juries lost their function of witnesses 
and took on exclusively the character of triers obtaining the facts 
from the testimony of witnesses called before the court or from 
documents introduced in evidence, and receiving the law applica- 
ble to the facts in the form of instructions from the judge. The 
problem of greatest difficulty has been to determine the respec- 
tive provinces of judge and jury, involving as it does questions 
as to the control by the judge and the independence of the jury .” 1 
Generally, however, it may be said that the function of the jury 
is to determine questions of fact; the function of the judge, to 
determine questions of law. 

Trial by Jury at Common Law and XJnder the Codes 

The determination of issues of fact by a jury became a distinc- 
tive feature of common-law procedure and a right of the parties 
to actions at law, unless such right was waived. In equity, how- 
ever, issues of fact were ordinarily determined by the chancellor, 
although he might have the issues presented to a jury but in such 
a case the verdict rendered was advisory only. 

Concerning the common-law right of trial by jury, the Consti- 
tution of the United States 8 provides: “In Suits at common law, 
where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved”; and, the constitutions 
of many of the states preserve the right of a jury trial. How- 
ever, “the constitutional right of trial by jury does not make nec- 
essary a separate system of law and equity. It applies no fur- 
ther than to give the right of such trial upon issues of fact so 
tried at common law. * * * Statutes in the code states pro- 

vide when trial by jury may be had. The clearer forni of statute 
is simply declaratory of the constitutional provisions, giving the 
option to claim such right in all cases so triable under the form- 
er practice. Under the other and more general form, the kinds 
of action so triable are enumerated, but this, by the better view, 
is to be construed as of the same effect as the first type of stat- 
ute .” 0 In regard to the right of trial by jury under the unified 
federal system, the Federal Rules of Civil Procedure 10 in part 
provide, “The right of trial by jury as declared by the Seventh 
Amendment of the Constitution or as given by a statute of the 
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United States shall be preserved to the parties inviolate* * * * 
Any party may demand a trial by jury of any issue triable of 
right by a jury by serving upon the other parties a demand there- 
for in writing at any time after the commencement of the action, 
* * * In his demand a party may specify the issues which 

he wishes so tried; otherwise he shall be deemed to have demand- 
ed trial by jury for all the issues so triable, * * * The failure 
of a party to serve a demand as required by this rule * * * 
constitutes a waiver by him of trial by jury ,” 11 

Selection of Jury and Subsequent Procedure 

The ordinary procedure in a trial by jury includes: (a) the 
impaneling of the jury; (b) the opening statement; (c) the pro- 
duction of testimony and other evidence; (d) the arguments of 
the attorneys; (e) the judge’s instructions to the jury; and, (f) 
the verdict and judgment. The procedure is similar in a trial 
without jury, except of course that no jury is impaneled, there 
are no instructions, and there is no verdict separate from the 
judge’s judgment or decree. 


Same; Examination of Jurors 

When an action at law is called in court the jury is drawn and 
selected from the “panel,” which consists of a list of prospective 
jurors summoned according to law by the proper officer to serve 
at a particular term of the court, or for the trial of a particular 
action. Their names are drawn by lot and each is examined by 
the attorneys for the respective parties to the action. This exam- 
ination is provided for the purpose of determining whether or 
not the persons called are properly qualified to serve as jurors in 
the particular action; and if, during the examination, it is dis- 
closed that a prospective juror is biased or otherwise disqualified 
to serve, counsel may properly object, such objection being term- 
ed a “challenge for cause,” and the place of the person so objected 
to will be taken by another on the panel* In addition to chal- 
lenges for cause each party is ordinarily allowed a certain num- 
ber of peremptory objections to prospective jurors which will be 
sustained by the judge although no cause is shown. 


li The waiter of trial hy jury is also 
expressly provided for in the codes of 
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Same; Opening Statement 

When the proper number of persons necessary to compose a ' 
jury, (usually twelve) , have qualified, the jury is sworn. Then, 
"as preliminary to the introduction of evidence, the plaintiff’s 
counsel, or that side which has the affirmative of the question at 
issue, and from whom proof is first required, has the right to 
make an opening statement. He briefly tells what are the issues 
in the case, states what is admitted and what is disputed, gives an 
outline of what he expects to prove, and shows the bearing of the 
evidence which he intends to produce. After this prologue, he 
then proceeds to call his witnesses and introduce his documen- 
tary evidence. The opening statement for the defendant may 
be reserved until after the dose of plaintiff’s evidence, or may be 
made immediately after the opening by plaintiff, in order to get 
the issues squarely before the jury at the outset .” 13 

Same; Production of Evidence 

The evidence may consist of documents or the oral testimony 
of witnesses, or both, whether the proceeding is an action at law 
or a suit in equity, although originally in equity all evidence had 
to be documentary. Witnesses are summoned by means of a 
writ of subpoena and after being sworn to testify to the truth are 
questioned in regard to what they know of the matter in dispute. 
The party who produces a witness is the first to examine him, 
such examination being termed "direct.” The opposite party 
may then "cross-examine” the witness by questions pertaining 
to the matter brought out on the direct examination, and the 
.cross-examination may be followed by a "redirect” examination, 
which, in turn, may be followed by a “recross-examination .” 13 

Same; Arguments of Counsel 

The production of testimony is followed by the arguments of 
the attorneys in which they sum up the evidence, as “it is for 
the lawyer to point out where his adversary has failed to prove 
his case, and by a connected presentation of his own evidence, 
to make the jury see the controlling points. He may comment 
freely upon every pertinent fact in evidence, criticize the wit- 
nesses, their powers of observation in view of the circumstances 
of sight, hearing, or perception, their accuracy and memory in 

Shipman on Common-Law Plead- the examination of witnesses, see Me* 
ing, p. 36* Kelvey on Evidence, 4th Ed., pp. 408- 
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view of age and manner of testifying, their credibility and truth- 
fulness in view of bias, moral character, or the improbability of 
their story, and by thus testing what to believe and what to dis- 
credit he may strive to convince their judgment, as well as to 
persuade their feelings and inclinations, to decide in favor of his 
client .” 14 Ordinarily, in actions at law, the attorney for the plain- 
iff has the advantage of making the opening and closing speeches 
to the jury; and the same is true in respect of the prosecuting at- 
torney in criminal prosecutions in most states, but in some states 
the prosecuting attorney is not allowed to reply after the defend- 
ant’s attorney has spoken to the jury in a criminal prosecution. 

Same; Instructions, Verdict , and Judgment 

Following the arguments of counsel, the judge instructs the 
jury as to the rules of law applicable to the facts which the evi- 
dence tends to prove, and thereafter the jury deliberates, returns 
its verdict, and the judge renders judgment. The trial is then 
ended, and if a new trial or an appeal is not obtained — on grounds 
specified by law therefor, within the time allowed for such pro- 
cedures — the judgment rendered becomes final. 

14 Shipman on Common-Law Plead* 
lug, 3d Ed„ p* 42, 


APPENDIX 

A. The American Law Institute and the Restatement. 

The following general information concerning the American 
Law Institute and the Restatement is from the Restatement of ■ 
the Law of Torts. 

“The Ins titute was organized on February 23rd, 1923. The 
organization meeting was attended by the Chief Justice of the 
United States and other representatives of the Supreme Court, 
representatives of the United States Circuit Courts of Appeals, 
the highest courts of a majority of the States, the Association of 
American Law Schools, the American and State Bar Associa- 
tions, and the National Conference of Commissioners on Uniform 
State Laws. The meeting was held in response to an invitation 
issued by a voluntary committee, of which Mr. Eiihu Root was 
chairman, on the Establishment of a Permanent Organization 
for the Improvement of the Law, the Committee having pre- 
pared a report recommending the establishment of an American 
Law Institute. 

“The Institute is composed of two classes of members — elected 
life members and official members. Official members are the 
justices of the Supreme Court of the United States, senior judges 
of the United States Circuit Courts of Appeals, the chief justices 
of the highest courts of the several States and the District of 
Columbia, the president and members of the Executive Commit- 
tee of the American Bar Association, the presidents of State Bar 
Associations, the president of the National Conference of Com- 
missioners on Uniform State Laws, the presidents of certain 
learned legal societies such as the American Society of Inter- 
national Law, and the deans of member schools of the Associa- 
tion of American Law Schools. The articles of association pro- 
vide for 750. The membership is nation-wide. 

“The executive body of the Institute is a Council composed of 
thirty-three members. One-third of the members of the Coun- 
cil are elected every three years at a meeting of the members 
of the Institute. They hold office for nine years. The execu- 
tive officer of the Institute is the Director, who is also secretary 
and executive officer of the Council and ex-officio chairman of 
the legal staff. 
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“The object of the Institute in' preparing the Restatement is to 
present an orderly statement of the general common law of the 
United States, including in that term not only the law developed 
solely by judicial decision, but also the law that has grown from 
the application by the courts of statutes that have been general- 
ly enacted and have been in force for many years. 

“The Institute recognizes that the every increasing volume of 
the decisions of the courts, establishing new rules or precedents, 
and the numerous instances in which the decisions are irreconcil- 
able, taken in connection with the growing complication of eco- 
nomic and other conditions of modern life, are rapidly increasing 
the law’s uncertainty and lack of clarity; and that this will force 
the abandonment of our common-law system of expressing and 
developing law through judicial application of existing rules to 
new fact combinations and the adoption in its place of rigid legis- 
lative codes, unless a new factor promoting certainty and clarity 
could be found. 

“The careful restatement of our common law by the legal pro- 
fession as represented in the Institute is an attempt to supply this 
needed factor. The object of the Institute is accomplished in so 
far as the legal profession accepts the Restatement as prima 
facie a correct statement of the general law of the United States. 

“The sections of the Restatement express the result of a care- 
ful analysis of the subject and a thorough examination and dis- 
cussion of pertinent cases. The accuracy of the statements of 
law made rests on the authority of the Institute. They may be 
regarded both as the product of expert opinion and as the ex- 
pression of the law by the legal profession.” 1 

B. The National Conference of Commissioners on Uniform State 
Laws. 

The following general information concerning the National 
Conference of Commissioners on Uniform State Laws is from 
Uniform Laws Annotated, vol. 5. 

“The National Conference of Commissioners on Uniform State 
Laws is a body of Commissioners deriving their authority from 
appointment by the Governors of their respective states. The 
Commissioners meet annually in a Conference of six days, at 
which the acts drafted by committees under instructions from a 
previous Conference are carefully considered and discussed by 

1 1 Restatement of the Law of Torts, 
pp. vii-ix. 
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the entire body. Acts are not approved until they have been 

considered section by section by at least two annual Conferences 1 . 

* * * 

“Since the intention of the legislatures in adopting these Uni- 
form Acts is to make uniform the law of those states which en- 
act them, the judicial decisions construing any one of these laws 
are authoritative, not only in the jurisdiction in which they are' 
rendered, but in every other jurisdiction in which the same law 
has been adopted,” 8 

The following paragraphs constitute a list of the Uniform State 
Laws cited and quoted in the text, and the jurisdictions in which 
such acts are in force. 

The Uniform Arbitration Act, which was approved by the Na- 
tional Conference of Commissioners on Uniform State Laws in 
1925, has been adopted in the following jurisdictions effective 
from the year indicated: Nevada, 1925; North Carolina, 1927; 
Utah, 1927; Wyoming, 1927. 3 

The Uniform Bills of Lading Act, which was approved by the 
National Conference of Commissioners on Uniform State Laws 
in 1909, has been adopted in the following jurisdictions, effective 
from the year indicated: Alabama, 1931; Alaska, 1914; Arizona, 
1921; California, 1919; Connecticut, 1911; Delaware, 1927; Ida- 
ho, 1915; Illin ois, 1927; Iowa, 1911; Louisiana, 1912; Maine, 1917; 
Maryland, 1910; Massachusetts, 1910; Michigan, 1911; Minne- 
sota, 1917; Missouri, 1917; Nevada, 1923; New Hampshire, 1917; 
New Jersey, 1913; New York, 1911; North Carolina, 1919; Ohio, 
1912; Pennsylvania, 1912; Rhode Island, 1914; South Carolina, 
1930; Vermont, 1915; Washington, 1915; Wisconsin, 1917. 4 

The Uniform Business Corporation Act, which was approved 
by the National Conference of Commissioners on Uniform State 
Laws in 1928, has been adopted in the following jurisdictions ef- 
fective from the year indicated: Idaho, 1929; Louisiana, 1929; 
Washington, 1934. s 

The Uniform Conditional Sales Act, which was approved by 
the National Conference of Commissioners on Uniform State 
Laws in 1918, has been adopted in the following jurisdictions ef- 

8 Uniform Laws Annotated, vol. 5, 4 Uniform Laws Annotated, voL 4, 

iii* 1933 Cumulative Annual Pocket Part, 

p. 5* 

3 Uniform Laws Annotated, vol. 9 t 

193$ Cumulative Annual Pocket Part, 5 Uniform Laws Annotated, vol* 
p. 27, 1938 Cumulative Pocket Part, p. 29. 
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fective from the year indicated: Alaska, 1919; Arizona, 1920; 
Delaware, 1919; Indiana, 1935; New Jersey, 1919; New York, 
1922; Pennsylvania, 1925; South Dakota, 1919; West Virginia, 
1925; Wisconsin, 1919.® 

The Uniform Limited Partnership Act, which was approved 
by the National Conference of Commissioners on Uniform State 
Laws in 1916, has been adopted in the following jurisdictions ef- 
fective from the year indicated: Alaska, 1917; California, 1929; 
Colorado, 1931; Idaho, 1920; Illinois, 1917; Iowa, 1924; Mary- 
land, 1918; Massachusetts, 1924; Michigan, 1931; Minnesota, 
1919; Nevada, 1931; New Jersey, 1919; New York, 1922; Penn- 
sylvania, 1917; Rhode Island, 1930; South Dakota, 1925; Ten- 
nessee, 1920; Utah, 1921; Virginia, 1918; Wisconsin, 1919 ? 

The Uniform Negotiable Instruments Act, which was approved 
by the National Conference of Commissioners on Uniform State 
Laws in 1896, has been adopted in the following jurisdictions ef- 
fective from the year indicated: Alabama, 1908; Alaska, 1913, 
Arizona, 1901; Arkansas, 1913; California, 1917; Colorado, 1897; 
Connecticut, 1897; Delaware, 1912; District of Columbia, 1899; 
Florida, 1897; Georgia, 1924; Hawaii, 1907; Idaho, 1903; Illinois, 
1907; Indiana, 1913; Iowa, 1902; Kansas, 1905; Kentucky, 1904; 
Louisiana, 1904; Maine, 1917; Maryland, 1898; Massachusetts, 
1899; Michigan, 1905; Minnesota, 1913; Mississippi, 1916; Mis- 
souri, 1905; Montana, 1903; Nebraska, 1905; Nevada, 1907; New 
Hampshire, 1910; New Jersey, 1902; New Mexico, 1907; New 
York, 1897; North Carolina, 1899; North Dakota, 1899; Ohio, 
1903; Oklahoma, 1909; Oregon, 1899; Pennsylvania, 1901; Philip- 
pine Islands, 1911; Puerto Rico, 1930; Rhode Island, 1899; South 
Carolina, 1914; South Dakota, 1913; Tennessee, 1899; Texas, 
1919; Utah, 1899; Vermont, 1913; Virginia, 1898; Washington, 
1899; West Virginia, 1908; Wisconsin, 1899; Wyoming, 1905.® 

The Uniform Partnership Act, which was approved by the Na- 
tional Conference of Commissioners on Uniform State Laws In 
1914, has been adopted in the following jurisdictions effective 
from the year indicated: Alaska, 1917; California, 1929, Colo- 
rado, 1931; Idaho, 1920; Illinois, 1917; Maryland, 1916; Massa- 
chusetts, 1923; Michigan, 1917; Minnesota, 1921; Nevada, 1931; 
New Jersey, 1919; New York, 1919; Pennsylvania, 1915; South 

6 Uniform Laws Annotated, vol. 2, 1938 Cumulative Annual Pocket Part, 

1938, Cumulative Annual Pocket Part, P- 5. 

P‘ 8 Uniform Laws Annotated, vol. (5, 

7 Uniform Laws Annotated, vol. 8, PP- vii f viii. 
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Dakota, 1923; Tennessee, 1917; Utah, 1921; Virginia, 1918; Wis- 
consin, 1915; Wyoming, 1917,* 

The Unifoim Sales Act, which was approved by the National 
Conference of Commissioners on Uniform State Laws in 1906, 
has been adopted in the following jurisdictions effective from the 
year indicated: Alabama, 1931; Alaska, 1914; Arizona, 1907; 
California, 1931; Connecticut, 1907; Delaware, 1933; District of 
Columbia, 1937; Hawaii, 1929; Idaho, 1920; Illinois, 1915; In- 
diana, 1929; Iowa, 1919; Kentucky, 1928; Maine, 1923; Maryland, 
1910; Massachusetts, 1909; Michigan, 1913; Minnesota, 1917; 
Nebraska, 1921; Nevada, 1915; New Hampshire, 1923; New Jer- 
sey, 1907; New York, 1911; North Dakota, 1917; Ohio, 1909; 
Oregon, 1919; Pennsylvania, 1916; Rhode Island, 1908; South 
Dakota, 1921; Tennessee, 1919; Utah, 1917; Vermont, 1921; 
Washington, 1926; Wisconsin, 1912; Wyoming, 1917. 10 

The Uniform Stock Transfer Act, which was approved by the 
National Conference of Commissioners on Uniform State Laws 
in 1909, has been adopted in the following jurisdictions effective 
from the year indicated: Alabama, 1931; Alaska, 1914; Arkan- 
sas, 1923; California, 1931; Colorado, 1927; Connecticut, 1917; 
Idaho, 1928; Illinois, 1917; Indiana, 1923; Louisiana, 1911; Mary- 
land, 1910; Massachusetts, 1910; Michigan, 1913; Minnesota, 
1933; New Hampshire, 1937; New Jersey, 1916; New York, 1913; 
Ohio, 1911; Oregon, 1935; Pennsylvania, 1912; Rhode Island, 
1912; South Dakota, 1921; Tennessee, 1925; Utah, 1927; Virginia, 
1924; West Virginia, 1931; Wisconsin, 1913. u 

The Uniform Warehouse Receipts Act, which was approved 
by the National Conference of Commissioners on Uniform State 
Laws in 1906, has been adopted in the following jurisdictions ef- 
fective from the year indicated: Alabama, 1915; Alaska, 1914; 
Arizona, 1921; Arkansas, 1915; California, 1909; Colorado, 1911; 
Connecticut, 1907; Delaware, 1917; District of Columbia, 1910; 
Florida, 1917; Idaho, 1915; Illinois, 1907; Indiana, 1921; Iowa, 
1907; Kansas, 1909; Kentucky, 1938; Louisiana, 1909; Maine, 
1917; Maryland, 1910; Massachusetts, 1907; Michigan, 1909; 
Minnesota, 1914; Mississippi, 1920; Missouri, 1911; Montana, 
1917; Nebraska, 1909; Nevada, 1913; New Jersey, 1907; New 

o Uniform Laws Annotated, vol. 7, U Uniform Laws Annotated, vol. 6 , 
193S Cumulative Annual Pocket Part, 193S Cumulative Annual Pocket Part, 
p. 5. p. 5, 

10 Uniform Laws Annotated, voh 1, 

193S Cumulative Pocket Part, p, 5, 
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Mexico, 1909; New York, 1907; North Carolina, 1917; North Da- 
kota, 1917; Ohio, 1909; Oklahoma 1915; Oregon, 1914; Pennsyl- 
vania, 1910; Philippine Islands, 1912; Puerto Rico, 1918; Rhode 
Island, 1908; South Dakota, 1913; Tennessee, 1909; Texas, 1919; 
Utah, 1911; Vermont, 1913; Virginia, 1908; Washington, 1913; 
West Virginia, 1917; Wisconsin, 1909; Wyoming, 1917. 13 

is Uniform Laws Annotated, vol. 3, 

193S Cumulative Annual Pocket Part, 
p, 5* 
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Abandonment, see Titles to Land 
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Abduction, see Crimes. 
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Actions, see Code Procedure; Common-Law Actions; Equity Procedure; 
Trials. 

Acts, see, also, Crimes, 

Defined, 103. 

Elements of, 103. 

Kinds of, 103* 

Adjective Law, see Courts; Divisions of Law; Procedure; Bemedies; Trials. 

Administration of Estates Act of 1925, 

Effect of, 249. 

Nature and scope of, 250, 

Administrators, see Succession, 

Admiralty, see English Courts; Maritime Law. 

Adultery, see Crimes. 

Adverse Possession, see Titles to Land. 

Advowson, 

Nature of, 115. 

Affray, see Crimes* 

Agency, 

Appointment of agents, 302. 

Capacity of parties, 300. 

Crimes, principaVs liability, 304* 

Delegation of authority by agents, 301* 

Disclosed and undisclosed principals, 299, 

Duties of the parties, 304. 

Liability of principal, 302, 

Nature of, 299, 
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Age n cy — Conti nue d 

Ratification of agent’s acts, 303. 

Scope of agent’s authority, 302. 

Subagents, 301. 

Termination of relation, 304. 

Torts, principal’s liability, 304, 

Alienation, see Titles to Land 
Aliens, see State. 

Allodial Land, 

Meanings of term, 189 n, 5, 

Amendments, see Constitution; Statutes. 

* 

American Law Institute, 

Organization and personnel of, 422. 

Animals, see Torts, 

Answer, see Code Procedure; Common-Law Procedure; Criminal Procedure; 
Equity Procedure. 

Appearance, see Common-Law Procedure; Criminal Procedure; Equity Pro- 
cedure. 

Appellate, see Courts; Jurisdiction. 

Apprentice, see Master and Servant, 

Arbitration, see Remedies. 

Arraignment, see Criminal Procedure. 

Arrest, see Criminal Procedure. 

Arson, see Crimes. 

Articles of Confederation, 

Nature of, 23. 

Assault, see Crimes; Torts, 

Assemble, 

Constitutional right to, 138. 

Assignment, see Contracts. 

Assumpsit, see Common-Law Actions. 

Auction Sales, 

Application of Uniform Sales Act to, 235. 

Australian Title System, 

Nature of, 219- 

Bail, see Criminal Procedure. 

Bailments, see, also. Pledges, 

Carriers, 241. 

Classes of, 239. 

Essential elements of, 238. 

Innkeepers, 240, 

Lien of bailee, 240, 

Nature of, 238, 


INDEX 

Figures refer to pages 


433 


Bailments — Continued 

Post office department, 242, 

Rights and liabilities of parties, 239, 

Bankruptcy, see Personal Property; Titles to Land 
Barratry, see Crimes. 

Battery, see Crimes; Torts. 

Battle, see Trials. 

Bestiality, see Crimes. 

Bigamy, see Crimes. 

Bill, see Statutes. 

Bill of Complaint, see Equity Procedure, 

Bill of Peace, see Remedies. 

Bill of Rights, 

Contents of, 25. 

Bill Quia Timet, see Remedies. 

Bills and Notes, see Negotiable Instruments, 

Bills of Lading, 

Nature of, 2S4. 

Bonds, see Private Corporations. 

Bribery, see Crimes. 

Burglary, see Crimes, 

Business Devices, see Agency; Partnerships; Private Corporations. 
Business Relations, see Torts. 

Business Trusts, 

Nature of, 314. 

Canon Law, 

History and nature of, 48. 

Merged with Common Law, 49, 

United States, force in, 52. 

Carriers, 

In general, 241. 

Public and private, 241. 

Rights and duties of, 242. 

Case, see, also, Common-Law Actions, - 
Reports, 

Parts of, 89. 

Cession, 

Acquisition of lands by, 214. 

Champerty, see Crimes, 

Chancellor, see Equity. 

Chancery, see English Courts ; Equity. 
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Chattel Mortgages, 

Nature of, 237, 

Chattels, see, also, Personal Property. 

Heal and personal, 223, 

Cheat, see Crimes. 

Check, see Negotiable Instruments, 

Chose, see Personal Property, 

Circuit Courts of United States, see Federal Courts. 

Citizen, see State. 

Civil Law, see Divisions of Law; Roman Civil Law, 

Civil Procedure, see Division of Law. 

Civil Remedies, see Remedies. 

Civil Rights, see Constitutional Law; Legal Eights, 

Code, 

Defined, 38. 

French Civil Code (1804), 40, 

German Code (1900), 40. 

Justinian, 38. 

Napoleonic, 40. 

Code Procedure, see, also, Trials. 

Abatement, answer in, 407. 

Answer, 406. 

Common-Law and Equity Procedure Acts of 1852, 404. 

Complaint, 405. 

Counterclaim, 407. 

Demurrer, 405. 

Equitable defenses under, 407. 

Judicature Act of 1873, 401. 

Motions under, 406. ^ 

Nature of, 403. 

New York Code of 1848, 404. 

One form of action under, 400, 

Reply, 407. 

Sehoff, 407. 

Special proceedings, 409. 

Summons, 404. 

Commerce Court, see Federal Courts, 

Commitment, see Criminal Procedure. 

Common, 

Nature of, 116. 

Common Law, see, also, Common-Law Actions; Common-Law Procedure 
Crimes; Criminal Law; Husband and Wife; Law. 

Absorption of other systems, 46. 

Adoption and force in United States, 50. 

Authority of decisions, 87. 

Custom as source of, 44. 
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Common Law — Continued 

Decisions of state and federal courts, 

Authority of, 91. 

Fusion with equity, 67. 

History and nature, 41. 

How formulated, 36. 

Legal fictions, function of, 46. 

Precedents, effect on, 44. 

Present force and influence, 56, 

Statutes, 

Effect as to, 77. 

Statutes of England as part of, 50, 

United States, 

Scope and administration, 53, 

Common-Law Actions, 

Account, 390, 

Case, 389. 

Covenant, 389, 

Debt, 390. 

Detinue, 391, 

Ejectment, 392, 

Ex contractu, 387. 

Ex delicto, 387. 

General assumpsit, 39L 
Mixed actions, 388. 

Modem classification of, 388. 

Nature of, 385. 

Personal actions, 386. 

Possessory actions, 386. 

Proprietary actions, 385, 

Heal actions, 385. 

Replevin, 392. 

Special assumpsit, 389. 

Trespass, 388. 

Trover, 389. 

Common-Law and Equity Procedure Acts of 1852, see Code Procedure. 

Common-Law Procedure, see, also, Code Procedure; Criminal Procedure; 
Equity Procedure; Trials. 

Appearance of defendant, 393. 

Commencement of action, 393. 

Declaration, 394. 

Demurrer, 394. 

Dilatory pleas, 395. 

Execution, 398. 

Final pleadings, 396, 

Issues, 396. 

Judgment, 398. 

Nature of, 393. 

Pleadings, 394. 

Pleas in bar, 395. 

Production of issue, 398L 
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Chattel Mortgages, 

Nature of, 237. 

Chattels, see, also, Personal Property* 

Peal and personal, 223. 

Cheat, see Crimes. 

Check, see Negotiable Instruments. 

Chose, see Personal Property, 

Circuit Courts of United States, see Federal Courts. 

Citizen, see State. 

Civil Law, see Divisions of Law; Homan Civil Law. 

Civil Procedure, see Division of Law. 

Civil Remedies, see Remedies, 

Civil Rights, see Constitutional Law; Legal Rights, 

Code, 

Defined, 38, 

French Civil Code (1804), 40. 

German Code (1900), 40. 
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Napoleonic, 40, 

Code Procedure, see, also, Trials* 

Abatement, answer in, 407. 
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Common-Law and Equity Procedure Acts of 1852, 404. 

Complaint, 405. 

Counterclaim, 407. 
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Custom as source of, 44* 
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Decisions of state and federal courts. 
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Fusion with equity, 67. 

History and nature, 41* 
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Precedents, effect on, 44. 

Present force and influence, 50. 

Statutes, 

Effect as to, 77. 

Statutes of England as part of, 50. 

United States, 

Scope and administration, 53. 

Common-Law Actions, 

Account* 390. 

Case, 389. 

Covenant, 389* 

Debt, 390. 

Detinue, 391. 

Ejectment, 392. 

Ex contractu, 387, 

Ex delicto, 387. 

General assumpsit, 391. 
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Modern classification of, 388. 
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Common-Law Procedure, see, also, Code Procedure; Criminal Procedure; 
Equity Procedure; Trials, 
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Demurrer, 394. 
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C o m m o n - La w P ro ce d u re— Continue d 
Replication, 396. 

Trial of issues, 397* 

Verdict, 397. 

Common-Law Remedies, see Remedies. 

Common Pleas, see Courts; English Courts* 

Complaint, see Code Procedure* 

Compounding Crime, see Crimes* 

Conditional Sales, 

Nature of, 235. 

Rights and duties of parties, 23& 

Conflict of Laws, 

Special division of municipal law, 132* 

Congress, see, also, Constitution; Constitutional Law; Police Power; Taxa- 
tion. 

Organization, 27, 

Conquest, 

Acquisition of land by, 214, 

Consideration, see Contracts* 

Conspiracy, see Crimes. 

Constitution, see, also, Constitutional Law; Law* 

Characteristics of, 135, 

Full faith and credit, 92* 

Interpretation of, 142. 

( Meanings of terms, 136. 

Nature of, 15. 

Rules of construction, 143. 

State, 

Amendment and revision of, 26. 

Nature of, 25. 

United States, 

Amendments, 24* 

Nature of, 24. 

Ordination, 23. 

Restrictions on States, 30. 

Written and unwritten, 15. 

Constitutional Law, see, also, Constitution; Division of Law; 

Due process of law, 140. 

Equal protection of law, 139. 

Impairment of contract obligations prohibited* 141. 

Interpretation of, 142. 

Meanings of terms, 136. 

Nature of, 135. 

Police power, nature of, 146. 

Rights, 136. 

Rules of construction, 143. 

Taxing power, nature of, 145, 
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Contempts, see Crimes. 

Continental Congress, 

Organization, 22. 

Contracts, see, also, Documents of Title; Husband and Wife; Infants; Insur- 
ance; Negotiable Instruments; Suretyship and Guaranty; Quasi 
Contracts; Sales. ^ 

Agreement and obligation, 260. 

Assignments of, 

By operation of law, 272, 

By the parties, 271. 

Bilateral, 261. 

Breach and remedy, 275* 

Characteristics of, 261. 

Classes of, 263. 

Consent of parties, 266, 

Consideration, 265. 

Construction, rules of, 274* 

Deeds, 263. 

Discharge of, 275. 

Duress, effect of, 267. 

Executed and executory, 260. 

Fraud, effect of, 267. 

Illegal agreements, 2 68. 

Impairment of obligations prohibited, 141* 

Implied contracts, 262. 

Joint agreements, 273. 

Legality of object, 268, 

Misrepresentation, effect of, 266L 
Mistake, effect of, 266. 

Nature of, 260, 

Offer and acceptance, 261* 

Operation of, 270. 

Public policy, agreements against, 269. 

Record, contracts of, 263. 

Seal, contracts under, 263. 

Several agreements, 273. 

Specialties, 263. 

Statute of Frauds, 264. 

Undue influence, effect of, 267* 

Unenforceable agreements, 261. 

Unilateral, 261. 

Void and voidable, 261. 

Written contracts, necessity of, 264, 

Contribution, see Remedies. 

Conversion, see Equity ; Torts; Trover* 

Conveyances* see Deeds ; Feudal System* 

Corody, 

Nature of, 117. 

Corporations, see Crimes; Municipal Corporations; Persons; Private Cor- 
porations. 
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Corporeal Hereditaments* see Hereditaments. 

Corporeal Property* see Property- 
Counsel* see Trials. 

Counterclaim, see Code Procedure* 

Counterfeiting* see Crimes. 

Court for Matrimonial Causes* see English Courts. 

Court of Appeal, see English Courts. 

Court of Appeal In Chancery* see English Courts* 

Gourt of Claims, see Federal Courts. 

Court of Criminal Appeal, see English Courts. 

Court of Crown Cases Reserved, see English Courts. 

Court of Customs and Patent Appeals, see Federal Courts* 

Court of Probate, see English Courts. 

Courts, see, also, English Courts; Federal Courts; Judicial Power; Juris- 
diction ; Precedents ; State Courts. 

Common pleas, 

Origin, 42. 

Constitutions, construction by, 142, 

Decisions, 

Authority of, 91. 

Exchequer, 

Origin, 42. 

King's (or Queen's) Bench, 

Origin, 42. 

Meanings of term, 363. 

Of record, 367. 

Rules of, 82. 

Courts- Martial, see Military Courts. 

Covenant, see Common-Law Actions. 

Creditors* see Insurance, 

Creditors 1 Bill, see Remedies. 

Crimes, see, also, Agency; Criminal Law; Criminal Procedure; Private Cor- 
porations 
Abduction, 158. 

Abortion, 163. 

Act, element of, 153* 

Adultery, 162. 

Affray, 166. 

Arson, 159. 

Assault, 158. 

Barratry, 164, 

Battery, 158, 

Bestiality, 163- 
Bigamy, 162. 

Bribery, 165, 
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Burglary, 159, 

Capacity to commit, 153. 

Champerty, 164. 

Cheat, 160. 

Classes of, loo. 

Compounding felony, 164. 

Contempts, 165. 

Corporations, capacity of, 154. 
Counterfeiting, 167- 
Definition, 146. 

Diplomatic exemption, 154. 

Dueling, 165, 

Elections, offenses concerning, 167, 

Elements of, 152, 

Embezzlement, 160, 

Embracery, 104. 

Escape, 164. 

Espionage, 167. 

False imprisonment, 15a 
Felony, 156. 

Forcible detainer, 166, 

Forcible entry, 166. 

Forgery, 161. 

Fornication, 162, 

Homicide, 156L 
Incest, 163. 

Infamous, 150. 

Insanity, effect on capacity, 153. 

Intent, element of, 152, 

International law, offenses against, 163* 
Intoxication, effect on capacity, 154, 

Justice, obstruction of, 164* 

Kidnapping, 158* 

Larceny, 159, 

Libel, 166. 

Maintenance, 164 
Mala in se, 149. 

Mala prohibits, 149, 

Malicious mischief, 161, 

Manslaughter, 157. 

Married women, capacity of, 154 
Mayhem, 157. 

Miscegenation, 163. 

Misconduct in office, 165* 

Misdemeanor, 156. 

Misprision of felony, 164 
Moral turpitude, 149. 

Murder, 156, 

Nuisance, 162, 

Obtaining property fraudulently, 160. 

Offenses defined by United States statutes, 163. 
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Parent not liable for child's offenses, 177 n. 32, 

Perjury, 165, 

Piracy, 168. 

Polygamy, 162. 

Prison breach, 164, 

Rape, 157. 

Receiving stolen goods, 161, 

Rescue, 164, 

Riot, 166. 

Robbery, 161. 

Rout, 166, 

Sanctions against, 168. 

Sedition, 167. 

Seditions conspiracy, 167. 

Seduction, 163. 

Sodomy, 163. 

Sources, 151. 

Subornation of perjury, 165, 

Torts distinguished, 149. 

Treason, 

Classification of, 166. 

Nature of offense, 155. 

Unlawful assembly, 166. 

Criminal Law, see, also, Crimes; Criminal Procedure; Divisions of Law,' 
Division of municipal law, 126. 

Nature of, 148, 

Purpose of, 168, 

Sanctions, 168, 

Sources, 151. 

Criminal Procedure, see, also, Crimes; Criminal Law; Criminal Procedure 
Division of Law ; Trials* 

Arraignment, 412. 

Arrest, 410. 

Bail, 411. 

Commitment, 41L 
Judgment, 414. 

Motion to Quash, 412. 

Nature of, 410. 

Pleas of accused, 412. 

Preliminary examination, 410. 

Sentence, 414, 

Trial, 413. 

Verdict, 413, 

Cress-Bill, see Equity Procedure. 

Curia Beg Is, see King's Council 
Curtesy, see Succession. 

Custom, 

As law, 4. 

Source of Common Law, 44, 
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Customary Law, see Systems of Law, 

Damages, see Remedies, 

Dane Law, 

Xu England, 41, 

Debt, see Common-Law Actions; 

Deceit, see Torts. 

Decisional Law, see Common Law; Law, 
Declaration, see Common-Law Procedure. 

Declaration of Independence, 

Date and contents of, 22. 

Decree, see Equity Procedure, 

Deeds, see, also, Contracts. 

Kinds at common law, 217, 

Modern conveyances, 218. 

Primary and secondary, 217- 
Quitclaim deed, 219. 

Statute of Uses, 218. 

Statutory deeds, 219, 

Warranty deed, 218, 

Defamation, see Torts, 

Definitions, 

Alien, 13. 

Anglo-American law, 10, 

Citizen, 13. 

Code, 38. 

Confederacy, 18 n. 12, 

Constitutional, 136, 

Crime, 146. 

Crimen falsi, 150. 

Ethics, 10. 

Federal law, 10, 

Fee, 18 S. 

Freehold, 188. 

Fructus industriales, 222, 

Fructus naturales, 222. 

Incontestable clause, 298. 

Laches, 64. 

Law, 1 n. 1. 

Legal fiction, 46. 

Legal precepts, 6 n. 5, 

Naturalization, 13 n. 4. 

Necessaries, 181 n. 38. 

Obligation of contract, 142- 
Precedent, 89. 

Principle, 6 m 5. 

Republic, 26, 

Rule, 6 n, 5* 

Sanction, 3. 
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Simple, 189* 

Sovereignty, 14. 

Standard, 6 n. 5. 

State, 12. 

State law, 10, 

Statute of Limitations, 63. 

Unconstitutional, 136. 

Vested right, 138* 

Demurrer, see Code Procedure; Common-Law Procedure; Criminal Proce- 
dure; Equity Procedure* 

Descent, see Succession; Wills, 

Detinue, see Common-Law Actions, 

Dignity, 

Nature of, 117. 

Dilatory Pleas* see Common-Law Procedure. 

Diplomats, see Crimes. 

Disclaimer, see Equity Procedure. 

Discovery, see, also, Remedies, 

Acquisition of lands by, 215. 

Distress, see Remedies. 

District Courts of United States, see Federal Courts. 

Divine Law, see Systems of Law. 

Divisions of Law, 

Adjective law, 

Civil procedure, 127, 

Criminal procedure, 128. 

Nature of, 125* 

Of persons, 128* 

Public adjective law, 127. 

Subdivisions of, 127, 

Civil law, 125, 

Obligations, law of, 126. 

Property, law of, 126. 

Torts, law of, 126. 

Conflict of Laws, 132, 

Criminal law, 124. 

General nature of, 126. 

General, 124. 

Law of persons, 

Nature of, 125, 126. 

Maritime law, 131. 

Martial law, 130, 

Military law, 129. 

Private law, 124, 

Public law, 124. 

Administrative law, 125, 

Constitutional law, 125. 
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Divisions of Law — Continued 
Substantive law, 

Analytical divisions of, 125. 

Nature of, 125. 

Divorce, see Husband and Wife. 

Documents, 

Rules for construction of t 85. 

Documents of Title, 

Bills of lading, nature of, 284. 

Warehouse receipts, nature of, 284. 

Domestic Relations, see Husband and Wife; Torts. 

Dower, see Succession* 

Due Process of Law, see Constitutional Law. 

Dueling, see Crimes; 

Duty, see Torts. 

Easements, 

Classes of, 118. 

Creation of, 119. 

Incidents of, 120, 

Nature of, 118. 

Termination of, 120. 

Ejectment, see Common-Law Aetiona 
Elections, see Crimes. 

Embezzlement, see Crimes, 

Emblements, 

Nature of, 222* 

Embracery, see Crimes. 

Eminent Domain, see Titles to Land. 

Employer and Employee, see Master and Servant 

Enacted Law, see, also, Statutes. 

Classes of in United States, 69. 

Court decisions as parts of, 94. 

History of development, 70. 

Nature of, 69. 

States, 

Content, 72. 

United States, 

Content, 72, 

English Courts, 

Before 1873, 

Admiralty, 370, 

Appeal in Chancery, 37L 
Chancery, 369, 

Common pleas, 369, 

Court of Crown Cases Reserved, 372. 
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English Courts — Continued 
Before 1873 — Continued 
Exchequer, 369. 

Exchequer Chamber, 371, 

Final appeals, 372. 

Full Court for Matrimonial Causes, 372. 
House of Lords, 372. 

Intermediate appeals, 371. 

Judicial Committee of Privy Council, 372, 
King's (or Queen’s) bench, 368. 

London court of bankruptcy, 370. 

Matrimonial causes, 370. 

Probate, 370. 

Trial courts, 368. 

Since 1873, 

Court of Appeal, 373. 

Criminal Appeal, 374. 

Final appellate courts, 375. 

High Court of Justice, 373. 

Entry, see Remedies. 

Equal Protection of Law, see Constitutional Law. 

Equitable Remedies, see Remedies. 

Equity, see, also. Equity Procedure. 

Conversion, 61. 

Development into system, 56. 

Doctrines of, 60, 

Fusion with law. 

In England, 67. 

In United States, 68. 

Jurisdiction, 57. 

Auxiliary, 57. 

Concurrent, 57. 

Exclusive, 57, 

Laches, 64. 

Maxims of, 60. 

Enabling, 61. 

Restrictive, 63. 

Nature and origin, 55. 

Relief, 

Characteristics of, 57. 

Discretion of chancellor, 59. 

In personam, 59, 

United States, 

How administered, 66, 

Equity Procedure, see, also. Code Procedure; Trials. 
Answer, 402. 

Appearance, 401. 

Bill of complaint, 399, 

Cross-bill, 401. 
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Equity P ro ced u re — Continued 
Decrees, 

Enforcement of, 403, 

Final, 403. 

Interlocutory, 403* 

Defenses, 401, 

Demurrer, 402. 

Dilatory defenses, 401 n. 40. 

Disclaimer, 402. 

Nature of, 399. 

Order pro confesso, 401 n. 39* 

Plea, 402. 

Process, 400. 

Replication, 402. 

Subpoena, 400. 

Escape, see Crimes, 

Escheat, see Succession ; Titles to Land. 

Espionage, see Crimes, 

Estates, see, also, Personal Property; Statute De Donic; Statute of Uses* 
Statute of Wills. * 

Absolute or qualified, 194. 

Allodial lands, 189 n. 5, 

Ease fees, 197. 

Classes of, 187. 

Conditional estates, 194, 

Conditional fees, 196. 

Conditionally limited estates, 196. 

Coparceny, estate in, 205* 

Coverture, estate of, 191* 

Curtesy, estate of, 191* 

Definition of term, 187, 

Determinable fees, 197, 

Dower, estate of, 191. 

Entirety, estate in, 206, 

Executory devises, 204* 

Fee simple, 188. 

Freeholds and nonfreeholds, 188* 

Freeholds not of inheritance, 190, 

Freeholds of inheritance, 188. 

Future interests classified, 201* 

Homestead exemption, 192* 

In possession, 201. 

In tail, 189. 

Joint tenancy, 205. 

Legal and equitable, 197. 

Licenses, nature of, 194. 

Life estates, 190. 

Limitation, estates on, 195* 

Modified fees, 196, 

Mortgages and other liens, 206* 
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Est ates — Continued 

Nonfreehold estates, 102. 

Possession or seisin, 188. 

Present or future, 200. 

Remainder, 201. 

Reversion, 201. 

Rule against perpetuities, 204* 

Severalty, estate in, 205. 

Shelley’s Case, rule in, 202* 

Shifting uses, 203. 

Springing uses, 203. 

Tenancy at sufferance, 194, 

Tenancy at will, 193. 

Tenancy for years, 193. 

Tenancy from year to year, 193* 

Tenancy in common, 206* 

Trusts, 199. 

Uses, nature of, 197. 

Estates In Tall, see Estates, 

Evidence, see Trials, 

Exchequer, see Courts; English Courts. 

Exchequer Chamber, see English Courts. 

Execution, see Common-Law Procedure; Titles to Land, 

Executive Power* 

Division of government, 17# 

Orders, 81* 

Regulations, 80. 

States, 

Nature of, 31* 

United States, 

Where vested, 28. 

Executors, see Succession* 

Executory Devises, see Estates; Statute of Wills. 

Facts* 

Kinds of, 104. 

False Imprisonment, see Crimes; Torts. 

Federal Courts* see, also, Federal Courts; Military Courts; State Courts 
Circuit Courts, 379 n, 35. 

Circuit Courts of Appeals, 378* 

Commerce Court, 380. 

Court of Claims, 380. 

Court of Customs and Patent Appeals, 380L 
District Courts, 377. 

Miscellaneous tribunals, 382, 

Organization of, 375. 

Supreme Court, 377. 

United States Customs Court, 379, 

Fee Simple Estate, see Estates. 


index 

Plvnte* refer to paves 

Felony, see Crimes, 

Feud, see Feudal System* 

Feudal System, see, also, Property* 

Abolition of, 111 * 

Conveyances, subinfeudation* 108 
English, 106. 

Freehold tenants, 108. 

Legal theory of, 107, 

Manor as unit of, 110* 

Nature of, 105. 

Tenures, 107. 

Feud or tenement, 110* 

In United States, 109. 

Kinds of, 108. 

Fixtures, see, also, Land. 

Meanings of term, 123. 

Nature of, 122, 222. 

Forcible Detainer, see Crimes, 

Forcible Entry, see Crimes* 

Foreclosure of Mortgages, 

Nature of remedy, 356. 

Forfeiture, see Titles to Land, 

Forgery, see Crimes. 

Forms of Action, see Code Procedure; Common-Law Actions. 
Fornication, see Crimes, 

Franchise, 

In United States, 121 
Nature of* 117. 

Frank AJmoign, 

Feudalistie tenure, 108. 

Fraud, see Contracts. 

Free and Common Socage, 

Feudalistie tenure, 108* 

Freehold, see Estates; Feudal System. 

French Civil Code, 1804, see Code. 

Full Court for Matrimonial Causes, see English Coarts. 

Full Faith and Credit, see Constitution. 

Future Interests, see Estates, 

German Code, 1900, see Coda 
Gifts, 

Causa mortis, 228. 

Inter vivos, 228. 
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Government, 

Colonial, 21. 

Crimes against existence of, 165. 

Federal, 18. 

Forms of, 13 n* 6. 

Functional division of, 17. 

Local, 

Nature of, 31. 

Nature of, 16* 

Objects of, 16* 

State, 

Nature of, 29. 

Unitary, 18. 

United States, 19, 

Authority of, 29. 

Nature of, 26. 

Governor, see Executive Power, 

Guardian and Ward, see, also, Infants; Parent and Child 
Definitions of, 181. 

Duties of guardians, 183* 

Insane persons, guardians of, 182. 

Kinds of guardians, 181. 

Liabilities of guardians, 184. 

Nature of relation, 181. 

Bights of guardians, 182. 

Spendthrifts, guardians of, 1S2. 

Termination of relation, 184, 

Habeas Corpus, see Remedies. 

Habitation, 

Crimes against, 159* 

Heirs* see Succession; Wills. 

Hereditaments, 

Corporeal and Incorporeal, 115* 

High Court of Justice, see English Courts. 

Homestead, 

Nature of, 192. 

Homicide, see Crimes. 

House of Lords, see English Courts. 

Husband and Wife, see, also, Guardian and Ward; Parent and Child; Sue- 
cession; Torts. 

Divorce, 

Defenses against, 176. 

Grounds for, 176. 

Kinds of, 175. 

Marriage, 

Age requirement, 171. 

Common-law incidents, 173. 

Consent, necessity of, 171* 
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Contracts of wife at common law, 174, 

Defined, 169. 

Effect of duress, fraud, or mistake, 170, 
Essentials of relation, 170, 

Formalities in celebration, 172* 

Kinds of at common law, 172 n. 12, 

Legislative power to validate, 172. 

Personalty of wife at common law, 173. 

Racial restrictions, 172, 

Realty of wife at common law, 174, 

Termination of the relation, 175. 

Married Women’s Acts, 174. 

Implied Contracts, see Contracts. 

Jn Personam, see Legal Rights. 

In Rem, see Legal Rights, 

Incest, see Crimes, 

Incorporeal Hereditaments, see, also, Hereditaments. 
Advowson, 115, 

Common, 116, 

Cbrody, 117. 

Dignity, 117. 

Franchise, 117. 

In United States, 118, 

Kinds of, 115, 

Office, 117. 

Rent, 117, 

Tithe, 116. 

Way, 116. 

Infamous Crimes, see Crimes. 

Infants, see, also, Guardian and Ward; Parent and Child, 
Apprentices, 185. 

Contracts, 

Liabilities under, 181. 

Rights under, ISO. 

Definition of, 179. 

Disabilities of, 179. 

Guardians, suits by, ISO. 

Marriages of, 171. 

Privileges of, 179* 

Torts by and against, 181. 

Information in Nature of Quo Warranto^ see Remedies. 
Inheritance, see Succession, 

Inheritance Act of 1833, 

Effect of, 249, 

Injunctions, see Remedies. 
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Injury, see Torts. 

Innkeepers, 

Nature of, 240. 

Rights and duties of, 241. 

Insanity, see Crimes; Guardian and Ward, 

Instructions, see Trials* 

Insular Possessions, 

Nature of, 21, 

Insurance, 

Accident insurance, 295. 

Assignability, 292. 

Benefieiaries , interests and rights, 296, 

Capacity of parties, 290. 

Construction of policies, 298. 

Creditors of insured, rights of, 297* 

Different kinds of policies, 291. 

Distinctive elements of, 290, 

Fire insurance, 294, 

Incontestable clause, 298. 

Insurable interest, 292. 

Kinds of, 290. 

Marine insurance, 294. 

Nature of, 289. 

Requisites of contract, 290. 

Terminology, 2S9. 

Intent, see Grimes. 

Interests, see, also, Legal Rights; Torts. 

Classes of, 96. 

Individual, 

Personality, 96, 

Property, 96. 

Relational, 96. 

International Law, 

Crimes against, 168, 

Nature of, 6. 

United States, 8. 

Interpleader, see Remedies* 

Intestacy, see Succession* 

Intoxication, see Crimes, 

Joint-Stock Companies, 

Nature of, 313. 

Judgments* see, also, Common-Law Procedure; Criminal Procedure; Trials. 
Authority Of, 87. 

Judicature Acts of 1873 and 1875, see, also, Code Procedure 
Courts established by, 373. 

Judicial Committee of Privy Counsel, see English Courts. 
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Judicial Decree, see Titles to Land, 

Judicial Power, see, also, Courts; Federal Courts; State Cburts* 
Decisions, authority of, 87. 

Division of government, 17. 

Interpretation of constitutions, 142. 

States, 

Where vested, 31* 

United States, 

Where vested, 29. 

Judiciary Act of 1789, 

Organization of federal judiciary, 376. 

Jural Law, see Systems of Law. 

Jural Relations, see, also, Legal Rights, 

Claims and duties, 98. 

Immunities and disabilities, 99* 

Nature of, 98. 

Powers and liabilities, 98. 

Privileges and Inabilities, 99. 

Jurisdiction, see, also, Courts; Equity; Federal Courts* 

Appellate, 364. 

Concurrent, 365* 

Elements of, 366, 

Exclusive, 365* 

General, 365. 

In personam, 366* 

In rem, 366. 

Nature of, 364* 

Of person, 366. 

Of property, 366, 

Of subject-matter, 366* 

Original, 364 
Special, 365. 

Jurors, see Trials. 

Jury, see, also, Triala 
Source of, 42 

Justice, 

Crimes against, 164* 

Kidnapping, see Crimes* 

King, 

Fountain of justice, 50 n. 2, 

King's (or Queers) Bench, see Courts; English Courts 
King’s Council, 

Nature of, 42* 

King's Inquest, 

Nature of, 42. 

King’s Peace, 

Nature of, 42. 
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King's Writ, see Writs. 

Knight's Service, 

Feudalists tenure, 1Q8. 

Land, see, also, Fixtures, 

Acquisition by nation, 214, 

Meaning of term, 122, 

Lands, Tenements* and Hereditaments* 

Nature of, 115. 

Larceny, see Crimes* 

Law, see, also, Common Law; Divisions of Law; Statutes; Systems of Law. 
Decisional law, 36, 

Forms of, 36. 

Function of municipal law, 95, 

Fusion with equity, 67, 

Of the case, 88 n, 20. 

Orders, 81, 

Proclamations, 81. 

Bank In United States, 79. 

Sources of, 

Custom, 5. 

Formal, 7 n. 9. 

Material, 7 n. 10. 

Supremacy, principle of, 78, 

Law Merchant, 

History and nature of, 47. 

Merged with Common Law, 48. 

Lease, see Deeds. 

Legal Cause, see Torts. 

Legal Fiction, see Common Law. 

Legal Remedies, see Remedies. 

Legal Rights, see, also, Acts; Constitutional Law; Facts; Jural Relations ; 
Persons; Property. 

Classes of, 97. 

Elements of, 97* 

In personam, 

Nature of, 99. 

In rem, 

Nature of, 100* 

Objects of, 104, 

Primary, 101. 

Private and public, 98* 

Remedial, 101. 

Things or objects, 104. 

Legislation, see Enacted Law; Statutes. 

Legislative Power, see, also, Enacted Law; Husband and Wife; Statutes. 
Delegation of, SO m 5. 

Division of government, 17. 
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Procedure, 72. 

States, 

Nature of legislatures, 30, 

United States, 

Where vested, 27. 

Llbeb see Crimes; Torts, 

Liberty, 

Constitutional right of, 136. 

License In Land, see Estates. 

License Taxes, 

Nature of, 146, 

Liens on Land, 

Miscellaneous kinds, 207. 

Life Estates, see Estates. 

Limited Partnerships, 

Nature of, 312. 

London Court of Bankruptcy, see English Courta 
Maintenance, see Crimes* 

Mala In Se, see Crimes, 

Mala Prohiblta, see Crimes, 

Malicious Mischief, see Crimes. 

Malicious Prosecution, see Torta 
Mandamus, see Remedies, 

Manor, see Feudal System, 

Manslaughter, see Crimea 
Maritime Law, 

Colonies, administration of, 51 , 

History and nature of, 46. 

Merged with Common Law, 47, 

Special division of municipal law, 131. 

United States, jurisdiction of, 51. 

Marriage, see Husband and Wife. 

Married Women, see Crimes; Husband and Wife; Torts. 
Married Women's Acts, see Husband and Wife. 
Marshaling Assets, see Remedies. 

Martial Law, 

In general, 130. 

Massachusetts Trust, see Business Trusts, 

Master and Servant, 

Apprentice defined, 185, 

Definitions of, 185, 
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Employer and employee relation distinguished, 185. 

Eights and liabilities of, 185. 

Maxims, see Equity. 

Mayhem, see Crimes. 

Mercantile Law, see Law Merchant; 

Mercian Law, 

In England, 41. 

Military Commissions, see Military Courts. 

Military Courts, 

Commissions, 381. 

Courts-martial, 381* 

Provost courts, 381. 

Military Law, 

In general, 129. 

Miscegenation, see Crimes. 

Misconduct In Office, see Crimea 
Misprision of Felony, see Crimea 
Misprision of Treason, see Crimes. 

Moral Law, see Systems of Law. 

Moral Turpitude, see Crimes. 

Mortgages, see Chattel Mortgages; Foreclosure. 

Mortgages of Land, 

Nature of, 206. 

Motions, see Code Procedure. 

Motion to Quash, see Criminal Procedure. 

Municipal Corporations, 

Nature of, 31. 

Quasi-municipal, 31. 

Municipal Law, see, also, Divisions of Law. 

Nature of, 9. 

United States, 9. 

Murder, see Crimes. 

Napoleonic Code, see Code. 

National Conference of Commissioners on Uniform State Laws, 

Organisation and personnel of, 423. 

Natural Law, see Systems of Law. 

Naturalization, 

How effected, 13. 

In United States, 34. 

Ne Exeat, see Eemedies. 

Negligence, 

Nature of, 330. 
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egotlabfe Instruments, see, also, Documents of Title 
Bill of exchange defined, 279. 

Check, nature of, 280. 

Consideration, 279. 

Construction, rules of, 278, 

Discharge of, 283. 

Essential elements of, 277, 

Foreign bill of exchange defined, 280. 

Form of, 277. 

Holder in due course defined, 2 82. 

Indorsement, 

Kinds of, 281. 

Nature of, 280. 

Inland bill of exchange defined, 279. 

Liabilities of parties, 282. 

Nature of, 277. 

Negotiation, how effected, 280, 

Parties, capacity of, 279, 

Bights of holder, 282. 

New York Code of 1848, see Code Procedure, 

Next of Kin, see Succession. 

Nonfreehold Estates, see Estates. 

Notes, see Negotiable Instruments. 

Nuisance, see Crimes; Torts* 

Oath, see Trials. 

Objects, see Legal Rights. 

Obligations, see, also. Divisions of Law* 

Impairment prohibited, 141 , 

Obstructing Justice, see Crimes. 

Office, 

Nature of, 117. 

Opening Statement, see Trials. 

Ordeal, see Trialsi. 

Order Pro Confesso, see Equity Procedure. 

Orders, see Law. 

Ownership, see Property. 

^ ar ^3hihi *1 See ’ a ^ so ’ rn f a nts ; Succession; Torts. 

Custody of, 17S n. 30. 

Emancipation of, 178. 

Status of, 177. 

Parents, 

Duties of, 177, 

Eights of, 178. 

Torts and crimes of children, 

Parent not liable for, 178 n, 32. 
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Parliament, see Enacted Law; Statutes* 

Partition, see Remedies* 

Partnerships, 

Business trusts, 314* 

Capacity of parties, 306* 

Dissolution of, 300* 

Distribution of assets, 310- 
Formation of, 306* 

Joint-stock companies, 313* 

Kinds of partners, 311* 

Liability of members, 309. 

Limited partnerships, 312- 
Nature of, 305. 

Property of, 307- 

Relations of members to one another, 308* 

Relations of members to third persons, 307, 

Rules for determining existence of, 307* 

Patents, see Titles to Lands. 

Penal Remedies, see Remedies* 

Perjury, see Crimes. 

Perpetuation of Testimony, see Remedies. 

Personal Property, see also, Bailments; Chattel Mortgages; Husband and 
Wife ; Property ; Sales. 

Chattels, 

Personal, 224, 

Real, 223* 

Choses, 

In action, 224. 

In possession, 224. 

Corporeal and incorporeal, 224* 

Emblements, 222* 

Fixtures, 222* 

Land, things severed from, 223. 

Nature of, 221. 

Ownership of, 225, 

Pledges, 243* 

Titles to chattels, 

Act of persons, 228. 

Classification, 225, 

Gifts, 228* 

Legal process, 227. 

Operation of law, 226* 

Original acquisition, 225* 

Persons, see, also, Corporations; Crimes; Divisions of Law; Guardian and 
Ward; Husband and Wife ; Infants; Interests; Legal Rights; Par- 
ent and Child* 

Crimes against, 156, 

Juristic, 102. 


INDEX 

Figures refer to pages 


457 


P e r s o ns — Continu ed 

Legal capacities of, 102- 
Natural, 102* 

Piracy, see Crimes* 

Plea, see Criminal Procedure; Equity Procedure, 

P,6! 1 Strpr < Sd^r edUreJ C ° mm0n ' LaW Pr0cedure: CrimiBal Procedure ; 

Pleas in Bar, see Common-Law Procedure. 

Pledges, 

Nature of, 243. 

Rights and duties of parties, 243. 

Police Power, 

Nature of, 146* 

Polygamy, see Crimes. 

Positive Law, see Systems of Law* 

Possession, &ee Property. 

Post Office Department, see Bailment* 

Precedents, 

Authority of, 87. 

Constructions of statutes, 

Force of, 93, 

Defined, 89* 

Development of Stare Decisis doctrine* 44 
Dicta, 90, ’ 

Full faith and credit, 92* 

Interpretation of, 90* 

Preferred Shares, see Private Corporations* 

Preliminary Examination, see Criminal Procedure. 

Prescription, see Titles to Land, 

Presidency, see, also, Executive Power; Law, 

Authority and nature of office, 28* 

Press, Freedom of. 

Constitutional right, 138* 

Presumptions, see Statutes. 

Principal and Agent, see Master and Servant* 

Principals, see Agency. 

Prison Breach, see Crimes* 

Private Corporations, * 

Authority of, 3ia 
Ronds of, 323. 

Characteristics, 315. 

Classes of, 315. 

Crimes, liability for, 319, 

De facto corporations, 317* 


458 1XDEX 

Figures refer to pages 

Private Corporations— Continued 
De jure corporations, 317. 

Directors’ authority and duties, 32 L 
Formation of, 316. 

Nature of, 315. 

Preferred shares, 323. 

Officers’ authority and duties, 321. 

Securities of, 323. 

Shareholders’ rights and liabilities, 320. 

Stock certificate, 321. 

Torts, liability for, 319. 

Ultra vires transactions, 319. 

Private Law, see Divisions of Law. 

Privilege, see Torts. 

Probate, see Courts; Succession; Wills. 

Procedure, see, also, Code Procedure; Common-Law Actions; Common-Law 
Procedure; Criminal Procedure; Division of Law; Equity Pro- 
cedure; Trials. 

Nature of, 384. 

Process, see Equity Procedure. 

Proclamations, see Law. 

Profit a prendre. 

Nature of, 12L 

Prohibition, see Remedies. 

Property, see, also, Divisions of Law; Estates; Feudal System* Interests; 
Laud; Partnerships; Personal Property; Titles to Land. 
Corporeal, 113. 

Crimes against, 159. 

Differences of real and personal, 12a 
Incorporeal, 113. 

Nature of, 105. 

Ownership, 

Nature of. 111. 

Restrictions on, 112. 

Personal, 

Nature of, 114. 

Possession, 

Elements of, 112, 

Nature of, 112. 

Real, 

Nature of, 11% 

Provisions of Oxford, see Writs. 

Provost Courts, see Military Courts. 

Proximate Cause, see Legal Cause; Torts. 

Public Justice, 

Crimes against, 164. 
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Public Law, see Divisions of Law* 

Public Morals, 

Crimes against, 162, 

Public Peace, 

Crimes against, 165. 

Punishment, see Crimes; Criminal Procedure. 

Quasi Contracts, see, also, Contracts. 

’ Nature of, 275. 

Quasi Municipal Corporations, see Municipal Corporations. 

Quieting Title, see Remedies, 

Quo Warranto, see Remedies* 

Rape, see Crimes. 

Real Land Perty ’ ^ Estates; Husl)aild aad Wife; Land; Property; Titles to 

Recaption, see Remedies. 

Receiver, see Remedies. 

Receiving Stolen Goods, see Crimea 
Re-execution, see Remedies. 

Reformation, see Remedies. 

Relations, see Interests; Jural Relations. 

Religion, 

Constitutional freedom of, 137 . 

Remedies, see, also, Common-Law Actions; Divisions of Law; Legal Rights - 
Statutes. s 

Abatement of nuisance, 345, 

Accord and satisfaction, 347. 

Account, 358, 

Arbitration, 348. 

Bill quia timet, 356. 

Bills of peace, 362. 

Civil remedies, 349. 

Common-law remedies, 350. 

Contribution, 358. 

Creditors’ hill, 361, 

Damages, 

Exemplary, 351. 

General, 350 n. 14, 

Nature of, 350. 

Nominal, 350 n. 14, 

Special, 350 n. 14. 

Substantial, 351. 

Defense of self, property, third person, 342, 

Discovery, 360, 

Distress, 34a 
Entry, 345. 
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Equitable remedies, 354. 

Foreclosure of mortgages, 356. 

Habeas Corpus, 353. 

Information in nature of quo warranto, 353. 

Injunctions, mandatory and prohibitory, 354, 
Intei^jleader, 361. 

Legal remedies, 349. 

Mandamus, 352. 

Marshaling assets, 359. 

Nature and kinds of, 341, 

Ne exeat, 359. 

Partition, 357. 

Penal remedies, 349. 

Perpetuation of testimony, 360. 

Prohibition* 353. 

Quieting title, 357. 

Quo warranto, 353, 

Recaption, 344. 

Receivers, 358. 

Re-execution* 355. 

Remitter, 342. 

Rescission, 355. 

Restoration, 350. 

Retainer, 342. 

Specific performance, 354. 

Trustees, control of, 356. 

Trusts, control of, 356. 

Remitter, see Remedies. 

Rent, 

In United States, 121. 

Nature of, 117. 

Replevin, see Common-Law Actions. 

Replication, see Common-Law Procedure; Equity Procedure. 
Reply, see Code Procedure. 

Rescission, see Remedies. 

Rescue, see Crimes, 

Res Judicata, 

Full faith and credit, 92. 

Nature of doctrine* S7. 

Restatement, 

Purpose of, 422. 

Restoration, see Remedies, 

Retainer, see Remedies, 

Rights, see Legal Rights. 

Riot, see Crimes. 

Robbery, see Crimes, 
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Roman Civil Law, 

In general, 37. 

Present force and influence, 40 n, la 
Twelve Tables, 38. 

Rout, see Crimes. 




Rule Against Perpetuities, 

Statement of, 204. 

Rules, see Constitution; Constitutional Law; Courts; Sta tutea 
Sales, 

Auction sales, 235. 

Capacity of buyers and sellers, 23L 
Conditional sales, 235, 

Contract to sen, 229. 

Essential elements, 230. 

Formalities, 231, 

Nature of, 229. 

Risk of loss, 232. 

Statute of Frauds, 231, 

Terms defined, 229, 

Title, when passed, 232. 

Sanction, see, also, Criminal Law. 

Defined, 3. 


Scientific Law, see Systems of Law. 
Sedition, see Crimes. 


Seduction, see Crimes, 

Seisin, 

Meanings of term, 1SS. 
Self-Defense, see Remedies. 

Sentence, see Criminal Procedure* 
Set-Off, see Code Procedure. 
Shareholders, see Private Corporations. 
Shelley's Case, 

Rule in, 202. 

Slander, see Torts, 

Slander of Title, see Torts. 

Society, see Interests. 
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Sodomy, see Crimes. 

Sovereignty, 

Meanings of terra, 14, 

Nature of, 13. 

United States, 

In the people, 33. 

SPe Guaranty 30 '*' “* lM ™ : NeS ° tiable ^truments; Suretyship and 
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Special Proceedings, see Code Procedure. 

Specialty, see Contracts. 

Specific Performance, see Remedies. 

Speech, Freedom of. 

Constitutional right, 138. 

Spendthrifts, see Guardian and Ward. 

Stare Decisis, see, also, Precedents. 

Authority of decisions, 87. 

Full faith and credit, 92. 

State (Nation), see, also, Interests; States. 

Members of, 12. 

Aliens, 13. 

Citizens, 13* 

Nature of, 12, 

State Courts, 

Nature and kinds of, 382. 

States (of Union), see, also, Constitutional Law; Crimes, Criminal Law 
Criminal Procedure; Law; Police Power; State Courts; Taxation 
United States, 

Citizenship and naturalization, 34. 

Decisions of courts. 

Authority of, 91* 

Executive power, 

Nature of, 31* 

Governments, * 

Nature of, 29, 

Judicial power, 

Where vested, 31, 

Laws administered in federal courts, 52. 

Legislatures, 

Nature of, 30. 

Local governments, 31* 

Restrictions on, 30. 

Sovereignty, 

In the people, 33* 

Statute De Denis, 

Effect on conditional fees, 196. 

Statute of Frauds, see Contracts; Sales, 

Statute of Mortmain, 

Uses in avoidance of, 197, 

Statute of Duia Emptores, 

Effect on subinfeudation, 109. 

Statute of Uses, 

Deeds under, 218. 

Estates upon conditional limitation, 196. 

Future interests under, 203, 

Intended effect, 198. 
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' Statute of wills, 

Executory devises, 196. 

Future interests unden 204. 

Statutes^see, ^^^®°^Utution ; Constitutional Law; Enacted 
Amendments, 7& f 

Construction of, S7. 

Bill, nature of, 72. 

Introduction of, 73, 

Classes of, 74, 

Common law, 

Effect as to, 77. 

Constructions as parts of 93, 

Declaratory, 76. 

Directory, 76. 

Effect on contrary acts, 76 

B^Sh statutes ad0Pt6d ^ UD5ted States - 51 * 

Mandatory, 76. 

Original, 76, 

Parts of, 74 n. a 
Penal, 75. 

Permissive, 76. 

Persons affected by, 75, 

Preceptive, 76. 

Process of enactment, 72, 

Prohibitive, 76. 

Prospective and retrospective, 75, 

Remedial, 75. 

Rules for construction of, S3, 

Presumptions, 83. 

Territorial force, 75, 

Veto of, 

Passage over, 74. 

Veto power of President, 28. 

Stockholders, see Private Corporations. 

Subinfeudation, see Feudal System. 

Subornation of Perjury, see Crimes. 

Subpoena, see Equity Procedure. 

Substantive Law, see Divisions of Law. 

Succession, see, also, Wills. 

Administration, 

Meaning of term, 247. 

Administration of Estates Act of 1925, 249 
Administrators, 246. ' 

Charitable devises, limitations on, 258. 

Children, disinheritance of 25S 
Curtesy, 257. 
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Su ccessl on — Continued 
Dower, 257, 

Escheat, 253: 

Executors, 246. 

Family allowances, 258, 

Inheritance Act of 1833, 249. 

Intestacy, 

English history, 247* 

Nature of, 247, 

Law of, defined, 245, 

Misconduct of persons, effect of, 259, 

Next of kin, 252. 

Probate, 

Meaning of term, 247, 

Property not passing, 257, 

Property passing, 256. 

Eights of different relatives, 251, 

Terminology, 245, 

Testacy, 

Nature of, 253. 

United States, descent in, 251* 

Suffrage, 

Eight of, 33. 

Summons, see Code Procedure; 

Supreme Court of United States, 

Organisation of, 377. 

Suretyship and Guaranty, 

Construction of contract, 287, 

Formation of contract, 287. 

Indorsement distinguished from, 286. 

Nature of, 285. 

Rights and liabilities of sureties, 287. 

Surety and guarantor distinguished, 286. 
Terminology, 2S5. 

Systems of Law, see, also, Divisions of Law; Law, 
Customary law, 4. 

Divine law, 3. 

Human action, rules of, 2, 

Jural or positive law, 6. 

International law, 6. 

Municipal law, 9. 

Leading systems, 

Common law, 41, 

Homan civil law, 37* 

Moral law, 4, 

Municipal law, 

Function of, 95, 

Natural law, 10. 

Scientific law, 2, 
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Taxation, 

Constitutional limitations, 145* 

License, nature of, 146. 

Tenancy, see Estates. 

Tenement, see Feudal System* 

Tenure, see Feudal System* 

Territories, 

Nature of, 20. 

Testament, see Succession; Wills. 

Things, see Legal Eights. 

Tithe, 

Nature of, 116, 

Titles to Land, see, also. Deeds; Personal Property* 

Abandonment, 210. 

Accretion, 209. 

Adverse possession, 211. 

Alienation, 211. 

Bankruptcy, 21 1* 

Classes of, 208. 

Discovery and occupation, 215. 

Eminent domain, 212. 

Escheat, 209. 

Execution, 212. 

Forfeiture, 210, 

Grant, 213. 

How acquired by nation, 214. 

Judicial decree, 212. 

Marriage, 211. 

Meanings of term “title,” 20& 

Operation of law, 209* 

Patent, 216. 

Prescription, 21<£ 

Private grant, 216. 

Public grant, 213. 

Purchase, kinds of titles by, 209. 

Registration of, 219* 

Tax titles, 213* 

Torrens System, 

Nature of, 219* 

Tarts, see, also, Agency; Divisions of Law; Infants; Private Corporations 
Abuse of process, 336. purauon3 ’ 

Accident defined, 326. 

Animals, possessors 1 liability, 332, 

Assault, 32S. 

Battery, 327, 

Business relations, interferences with, 339. 

Civil actions wrongful (or malicious) initiation of, 336 
Conversion, 329. 3 
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Torts — Continued 

Crimes distinguished, 149, 

Deceit, 333. 

Defamations, 334, 

Domestic relations, interferences with, 336, 

Duty defined, 326, 

False imprisonment, 32S, 

Injury defined, 326. 

Interest defined, 325. 

Legal cause, defined, 326. 

Libel, 334. 

Malicious (wrongful) prosecution, 335. 

Married women, torts of, 337, 

Nature of, 325, 

Negligence, 330. 

Nuisances, 340. 

Parent and child, interferences with relation, 338. 
Parent not liable for child’s offenses, 173 m 32. 
Private nuisance, 340. 

Privilege defined, 326, 

Public nuisance, 340, 

Slander, 334. 

Terminology, 325. 

Title, slander of, 335. 

Tortious, defined, 326. 

Trespasses, 

To chattels, 329. 

To land, 323. 

Ultrahuzardous conduct, 331, 

Treason, see Crimes. 

Treaties, see, also, Law. 

Nature of in the United States, 8. 

Presidential authority, 28. 

Trespass, see Common-Law Actions; Torts. 

Trials, 

By battle, 416, 

By oath, 415. 

By ordeal, 416. 

Counsel, arguments of, 420, 

Evidence, production of, 420. 

Instructions to jury, 421. 

Judgment, 421. 

Jurors, selection of, 419. 

Jury, 

At common law, 418. 

Constitutional right of, 418, 

Development of, 416, 

Selection of, 419. 

Under codes, 4IS. 

Nature of, 415, 
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Opening statement, 429 
Verdict, 421. 

Wager of law, 415. 
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Trover, 

Common-law action of, 3$& 
Trustees, see Bemedies. 


Trusts, see, also, Business Trusts 
Active or pa.sive, 200. 
Constructive, 200. 

Express and implied, 200, 
Nature of, 199. 

Private or public, 200, 
Besulting, 200. 
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Twelve Tables, see Eoman Civil Law, 
UJtrahazardous Conduct, see Torts. 


Uniform Partnership Act, see Partnership* 
Uniform Sales Aot, see Sales* 


Uniform Warehouse Receipts Act, see Documents of Title 

Un,ted o* 

Taxation. era ‘ courts, Law; Police Power; state; States; ' 


Acquisition of lands by, 215 
Citizenship and naturalization, 34* 
Common law adopted, 50. 
Decisions of courts, 


Authority of, 91, 
District of Columbia* 
Nature of, 20. 
Government, 

Authority of, 29, 
Nature of, 26. 
Insular possessions, 
Nature of, 22. 
International law, & 
Judges, 


Appointment of, 28* 
Judicial power, 

Where vested, 29, 
Municipal law, 9* 
Nature of, 19. 
Sovereignty, 

In the people, 33. 
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United States — Continued 

State law in federal courts, 52. 

Territories, 

Nature of, 20. 

Treaties, 

Authority of President, 28. 

United States Customs Court, see Federal Courts, 

Unlawful Assembly, see Crimes. 

Unwritten Law, see Common Law; Constitution* 

Uses, 

Nature of, 197, 

Verdict, see Common-Law Procedure; Criminal Procedure; Trials. 
Vested Rights, see Constitutional Law ; Legal Eights. 

Wager of Law, see Trials. 

Ward, see Guardian and Ward. 

Warehouse Receipts, 

Nature of, 284. 

Way, 

Nature of, 116. 

Wessex Law, 

In England, 41. 

Wills, see, also, Succession. 

Capacity to make, 254. 

Construction, rules of, 256, 

Definition of* 253. 

Formalities required, 254, 

Prohate of, 255. 

Revocation of, 255, 

Writs, see, also, Remedies, 

Be cursu, 43. 

History of, 43- 
King’s writ, 43. 

Provisions of Oxford, effect, 43. 

Statute of Westminster II, effect, 44, 
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